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DAVIS-BACON  REFORM 


THURSDAY,  JULY  28,  1994 

U.S.  Senate, 
Committee  on  Labor  and  Human  Resources, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:34  a.m.,  in  room 
SD-430,  Dirksen  Senate  Office  Building,  Senator  Paul  Simon  pre- 
siding. 

Present:  Senators  Simon,  Metzenbaum,  Kassebaum,  and  Thur- 
mond. 

Opening  Statement  of  Senator  Simon 

Senator  Simon  [presiding].  The  committee  hearing  will  come  to 
order. 

This  is  a  hearing  on  the  Davis-Bacon  Act,  which  has  served  this 
Nation  well,  in  my  opinion.  We  are  talking  about  a  process  where 
people  come  together  and  work  out  compromises.  I  think  that  is  es- 
sential to  the  legislative  process. 

I  might  add  that  in  the  State  of  Illinois,  where  I  served  in  the 
State  legislature  for  a  while,  we  had  what  was  called  an  agreed  bill 
process,  where  the  unions  and  the  employers  came  together  for 
changes  in  unemployment  compensation,  workmen's  compensation, 
and  other  changes  in  labor  law.  And  in  my  opinion,  it  has  served 
both  sides  well  in  the  State  of  Illinois.  I  am  not  suggesting  that  we 
can  replicate  that,  but  the  coming  together  that  has  been  at- 
tempted by  the  administration  here  I  tnink  is  a  desirable  thing, 
and  we  are  happy  today  to  hold  a  hearing  on  Davis-Bacon. 

I  will  also  insert  in  the  record  at  this  point  statements  by  Sen- 
ators Kennedy,  Metzenbaum,  and  Pell. 

[The  prepared  statements  of  Senators  Kennedy,  Metzenbaum, 
and  Pell  follow:] 

Prepared  Statement  of  Senator  Kennedy 

I  am  pleased  that  we  are  having  this  hearing  today  to  discuss  in 
a  reasonable  and  appropriate  forum  changes  proposed  to  the  Davis- 
Bacon  Act.  I  thank  my  colleague  Senator  Simon  for  his  leadership 
in  this  area.  And  I  welcome  our  witnesses,  including  Senator 
Craig.I  particularly  appreciate  the  time  and  effort  the  administra- 
tion nas  taken  to  put  together  a  reform  package  that  manv  of  us 
can  support  as  being  both  fiscally  responsible  and  ensuring  tne  pro- 
tections of  the  Act  for  workers. 

I  also  want  to  welcome  Bob  Greorgine  from  the  Building  Trades 
to  this  hearing  and  thank  him  for  his  cooperation  in  this  matter. 

(1) 


With  agreement  on  this  package  of  reforms,  ws  can  bring  this 
measure  to  the  Senate  floor.  Hopefully,  passage  of  this  package  will 
put  an  end  to  the  constant  assaults  on  the  Senate  floor  which  at- 
tempt to  impose  harmful  thresholds  on  Davis-Bacon  or  otherwise 
undermine  its  coverage. 

This  is  also  an  opportunity  to  talk  facts  about  the  number  of 
myths  that  are  frequently  circulated  about  the  Davis-Bacon  pre- 
vailing wage  requirements.  Those  myths  tend  to  be  given  a  lot  of 
currency  whenever  we  consider  infrastructure  legislation  on  the 
Senate  floor.  We  hear  a  great  deal  of  rhetoric  during  those  debates 
about  the  costs  of  Davis-Bacon  requirements,  without  sufficient 
consideration  for  the  fundamental  purpose  of  the  prevailing  wage 
laws — fair  competition  among  contractors,  without  sacrificing  safe- 
ty and  quality  in  construction  or  the  payment  of  fair  wages  to 
workers.  And  that  means  wages  consistent  with  those  paid  in  the 
community. 

One  of  the  myths  is  that  Davis-Bacon  requires  contractors  to  pay 
union  wages  on  Federal  construction  projects.  There  is  nothing 
wrong  with  paying  wages,  but  that  is  not  the  point.  In  fact,  a  study 
by  the  Women's  Policy  Research  shows  that  union  membership  has 
a  significantly  greater  impact  on  the  earnings  of  minorities  and 
women  than  does  an  additional  year  of  education,  job  training,  or 
work.  The  truth  is,  however,  that  Davis-Bacon  does  not  require  the 
payment  of  union  wages,  it  requires  the  payment  of  the  "prevailing 
wages"  in  the  community.  A  1986  study  of  the  entire  universe  of 
Davis-Bacon  decisions  found  that  less  than  half  of  all  area  wage  de- 
cisions had  prevailing  rates  that  were  union  rates.  Payment  of  pre- 
vailing wages  is  not  about  payment  of  union  rates — ^but  payment 
of  fair  rates. 

Another  myth  is  that  construction  workers  are  overpaid,  and  that 
the  Davis-Bacon  Act  requires  inflated  wages  that  unfairly  enrich 
these  workers  at  the  expense  of  taxpayers. 

This  is  flatly  untrue.  The  Davis-Bacon  Act  requires  the  "prevail- 
ing wage" — the  wage  that  is  paid  to  the  majority  of  workers  doing 
similar  work  in  the  community. 

Construction  workers  on  Federal  projects  are  not  "overpaid".  In 
March  1994,  the  average  hourly  construction  wage  was  $14.42.  Be- 
cause construction  workers  are  employed  on  a  project-by-project 
basis,  and  are  affected  by  weather  and  other  conditions,  the  typical 
construction  worker — even  in  the  best  of  times — is  likely  to  work 
only  about  1,400  to  1,600  hours  a  year.  At  $14.42  an  hour,  that 
produces  annual  earnings  ranging  from  $20,000  to  $23,000  a 
year — hardly  the  kind  of  income  that  any  family  lives  royally  on. 

And  these  are  hardly  the  best  of  times  for  construction  workers. 
In  1993,  the  unemployment  rate  for  construction  workers  nation- 
wide was  14  percent.  In  some  construction  locals  in  Massachusetts, 
the  unemployment  rate  in  1993  was  in  excess  of  17  percent.  Many 
construction  workers  who  have  been  unable  to  find  work  for  more 
than  a  year. 

There  is  also  a  growing  shortage  of  skilled  construction  workers, 
in  a  Wall  Street  Journal  article  of  January  27,  a  spokesman  for  the 
Home  Builders  Institute  said:  'There  is  a  critical  need  for  skilled 
workers."  /ji  executive  for  the  Associated  Builders  and  Contractors 


wrote  in  their  newsletter  last  year  that  construction  workers  could 
no  longer  afford  homes  or  health  insurance. 

Another  prominent  myth  is  that  removal  or  dilution  of  Davis- 
Bacon  protections  will  somehow  enhance  employment  opportunities 
for  minorities  and  women.  That  argument  has  no  basis  in  fact  ei- 
ther. 

According  to  this  myth,  prevailing  wage  requirements  harms  mi- 
nority workers.  But  there  is  no  evidence  that  the  Davis-Bacon  Act 
has  undermined  minority  participation  in  Federal  construction.  Ac- 
cording to  reports  submitted  to  the  Office  of  Federal  Contract  Com- 
Eliance  Programs  in  1991,  the  percentage  of  minorities  employed 
y  contractors  on  federally  funded  projects  was  the  same  20  per- 
cent as  the  percentage  of  minorities  employed  on  non-Federal 
projects. 

In  fact,  for  the  classifications  covered  by  the  Davis-Bacon  Act — 
craftworkers,  operators,  and  laborers — the  percentage  of  minorities 
employed  by  Federal  contractors  was  consistently  higher  than  the 
percentage  of  minorities  employed  on  non-federally  funded  projects. 

The  Davis-Bacon  Act  encourages  quality  training  for  minority 
and  other  workers  through  the  private  construction  apprenticeship 
system.  Under  the  1937  National  Apprenticeship  Act,  called  the 
Fitzgerald  Act,  mechanics  or  laborers  classified  as  apprentices  or 
trainees  can  be  paid  less  than  the  prevailing  wage  projects  covered 
by  the  Davis-Bacon  Act,  only  if  they  are  enrolled  in  a  legitimate 
training  program.  This  option  has  produced  quality  standards  and 
safe  construction  on  Federal  projects,  as  well  as  a  pool  of  skilled 
labor  developed  through  the  apprentice  system.  Weakening  or  cut- 
ting back  on  programs  subject  to  Davis-Bacon  will  only  hurt  this 
pool  of  workers. 

We  don't  have  adequate  information  on  the  percentage  of  minor- 
ity participation  in  apprenticeship  programs.  Under  the  Reagan 
and  Bush  administrations,  the  Department  of  Labor  stopped  keep- 
ing such  data. 

However,  the  figures  do  show  that  from  1973  through  1979,  the 
percentage  of  minorities  in  construction  apprenticeship  programs 
rose  from  16  percent  to  18  percent.  The  General  Accounting  Office 
found  in  a  1992  study  that  "[s]ince  1973,  the  proportion  of  minori- 
ties in  apprenticeship  programs  has  risen  by  nearly  50  percent  to 
22.5  percent  of  apprentices — about  the  same  as  their  representa- 
tion in  the  labor  force."  Bv  1990,  GAO  found,  the  number  of  minor- 
ity apprentices  has  exceeded  the  previous  high  reached  in  1981. 

Formal  apprenticeship  programs  are  the  premier  path  for  minor- 
ity workers  to  obtain  skilled,  high  wage  jobs  in  construction.  As 
John  Dunlop  has  stated: 

"My  experience  teaches  that  formal  training  programs  are  essen- 
tial to  recruit  and  train  minorities  for  the  construction  industry. 
Substantial  progress  has  been  made  in  recruiting  minorities  and 
now  women  to  the  ranks  of  the  trades  and  also  in  placing  them 
into  a  bona  fide  craft  apprentice  programs.  That  system  deserves 
the  support  of  our  Government." 

Davis-Bacon  protects  minority  workers  as  well  as  the  wages  of 
all  construction  workers.  The  NAACP,  the  National  Women's  Politi- 
cal Caucus,  the  Navajo  Tribal  Council,  and  the  Mexican  American 
Unity  Council  have  all  endorsed  the  Davis-Bacon  Act. 


The  importance  of  the  Act  widely  recognized  by  those  who  have 
the  interests  of  minority  workers  most  in  mind.  The  Davis-Bacon 
Act  benefits  minority  construction  workers  by  ensuring  fair  and  de- 
cent wages  for  work  on  federally  funded  projects.  There  is  a  final 
myth — that  cutting  back  on  prevailing  wage  protections  on  feder- 
ally assisted  construction  projects  results  in  lower  construction 
costs.  But  as  Dr.  Dunlop  has  stated: 

'There  is  simply  no  sound  basis  for  gratuitously  assuming  that 
lower  wage  rates  in  the  construction  industry  generally  mean  lower 
cost  to  the  public." 

Lower  rates  of  pay  would  mean  shoddy  workmanship  on  con- 
struction and  exploitation  of  workers,  it  will  encourage  precisely 
the  kind  of  fiy-by-night  construction  practices  that  the  l)avis-Bacon 
Act  is  designed  to  prevent. 

The  Clinton  administration's  package  represents  a  fair  balance  of 
procurement  reform  and  contained  protections  for  workers  covered 
by  the  Act.  It  raises  the  threshola  for  Davis-Bacon  coverage — a 
threshold  which  has  not  been  raised  since  1931.  It  includes  an 
automatic  escalator  to  take  into  account  inflation  increases  into  ac- 
count. It  clarifies  that  Davis-Bacon  protections  apply  not  only  to 
Federal  construction  but  for  construction  intended  predominantly 
for  use  by  the  Federal  Government.  We  should  not  be  avoiding  the 
applicability  of  prevailing  wages  to  projects  intended  for  use  by  the 
Federal  Government,  just  because  the  Government  will  not  own 
the  building  outright. 

The  bill  also  makes  clear  that  Davis-Bacon  protections  will  apply 
to  federally  assisted  projects.  This  is  a  worthwhile  housekeeping 
provision.  It  removes  the  need  for  us  to  specify — as  we  repeatedly 
must  now  do — that  Davis-Bacon  protections  apply  to  future  feder- 
ally-assisted projects. 

The  bill  also  includes  a  provision  which  gives  workers  a  private 
right  of  action  if  they  do  not  receive  the  wages  they  are  due.  In  this 
time  of  limited  government  resources,  a  private  right  of  action  will 
enable  individual  workers  to  file  a  case  in  court  without  being  re- 
quired to  rely  on  the  Department  of  Labor.  The  package  contains 
specific  additional  compliance  protections  to  assist  with  enforce- 
ment. Since  the  package  reduces  documentation  requirements  for 
contractors,  additional  compliance  provisions  are  necessary,  such  as 
those  which  authorize  the  Secretary  of  Labor  to  subpoena  payroll 
records,  and  which  permit  access  by  private  parties  to  compliance 
and  payroll  statements. 

Putting  this  package  together  has  taken  a  great  deal  of  negotia- 
tion and  compromise  from  all  sides.  I  look  forward  to  this  hearing 
and  to  our  further  action  in  Congress. 

Prepared  Statement  of  Senator  Metzenbaum 

I  am  pleased  to  be  here  this  morning  to  hear  the  administration's 
proposals  for  Davis-Bacon  Reform.  Congress  enacted  the  Davis- 
Bacon  Act  63  years  ago  to  codify  a  simple  public  policy — that  the 
Federal  Government  should  not  pay  substandard  wages  to  Amer- 
ican workers. 

Construction  workers  need  the  protection  of  Davis-Bacon  now 
more  than  ever.  In  real  dollars,  the  wages  of  these  workers  have 
been  declining  for  years.  Using  1982  dollars,  the  average  construe- 


tion  wage  has  dropped  from  $11.63  in  1982  to  $9.89  in  1992— a  de- 
cline of  15  percent.  To  the  average  construction  worker's  family, 
this  decline  may  mean  they  cannot  buy  a  house,  they  cannot  take 
a  vacation,  they  cannot  send  their  children  to  college  or  plan  for 
their  retirement. 

We  must  continue  to  protect  the  principle  of  Davis-Bacon,  so  that 
when  American  workers  are  engaged  in  federally-fiinded  construc- 
tion work,  they  are  paid  the  prevailing  wage  in  that  local  commu- 
nity. In  the  past  few  years,  the  Senate  has  strongly  rejected  the 
persistent  efforts  of  a  minority  of  Senators  to  weaken  or  repeal 
Davis-Bacon. 

At  the  same  time,  it  is  time  that  we  consider  changes  to  the  act 
to  strengthen  worker  protections,  improve  the  act's  efficiency  and 
cut  down  on  unnecessary  paperwork.  Senator  Kennedy  has  been 
working  on  Davis-Bacon  Reform  during  this  Congress,  as  has  the 
Clinton  administration,  and  I  applaud  their  efforts.  I  look  forward 
to  hearing  the  testimony  this  morning  and  to  working  with  my  fel- 
low committee  members  and  the  administration  on  this  initiative. 

Prepared  Statement  of  Senator  Pell 

Thank  you  Mr.  Chairman  and  thank  you  for  holding  this  hearing 
this  morning. 

We  are  here  this  morning  to  discuss  an  important  topic.  I  have 
been  a  long  supporter  of  the  Davis-Bacon  Act  and  have,  for  an 
equal  period  of  time,  been  an  opponent  of  the  efforts  by  some  to  ei- 
ther repeal  Davis-Bacon  or  water  it  down  to  a  point  of  ineffective- 
ness. 

The  Davis-Bacon  Act  is  very  simple  at  its  heart.  It  says  that  a 
construction  worker  does  not  have  to  expect  to  be  paid  less  when 
working  on  a  Federal  construction  project  than  he  may  be  paid 
when  working  on  a  private  construction  site.  The  work  is  the  same 
and  so  should  be  the  pay. 

I  do  not,  however,  oppose  all  change.  President  Clinton  has  made 
some  interesting  proposals  for  reform.  I  look  forward  to  reviewing 
his  proposal  along  with  any  other  positive,  constructive  reform 
ideas. 

Thank  you  again  Mr.  Chairman. 

Senator  Kassebaum. 

Opening  Statement  of  Senator  Kassebaum 

Senator  Kassebaum.  Thank  you,  Mr.  Chairman. 

I  would  like  to  ask  that  my  full  statement  be  made  a  part  of  the 
record. 

Senator  Simon.  It  will  be  so  included. 

Senator  Kassebaum.  I  am  pleased  that  we  have  the  opportunity 
to  discuss  what  I  believe  to  be  much-needed  changes  to  an  out- 
moded law,  the  Davis-Bacon  Act.  I  will  not  be  able  to  stay  for  the 
full  hearing,  but  I  look  forward  to  reading  the  testimony,  because 
it  is  of  great  importance  to  many  people  in  this  country. 

We  have  a  strong  lead-off  witness,  of  course,  in  Senator  Craig, 
who  has  been  exceptionally  articulate  in  trying  to  point  out 
through  the  years  the  problems  of  the  Davis-Bacon  legislation.  And 
we  hope  that  as  we  work  through  this,  Mr.   Chairman,  we  can 


make  some  changes  that  I  personally  think  would  be  advantageous 
to  all  concerned. 

Senator  Simon.  Thank  you,  Senator  Kassebaum. 

[The  prepared  statement  of  Senator  Kassebaum  follows:! 

Prepakkd  Statkmknt  ok  Sknator  Kassp:baum 

Mr.  Chairman,  I  am  pleased  that  we  have  the  opportunity  to  dis- 
cuss much-needed  changes  to  the  Davis-Bacon  Act,  an  outmoded 
law  that  requires  contractors  performing  Federal  public  works 
projects  to  meet  prevailing  wage  conditions  and  work  rules. 

Due  to  the  Department  of  Labor's  method  of  computing  the  "pre- 
vailing" wage,  Davis-Bacon  often  requires  Federal  contractors  to 
pay  their  workers  at  a  rate  considerably  higher  than  the  market 
rate.  As  a  result,  the  Davis-Bacon  Act  exacerbates  our  staggering 
budget  deficit  by  increasing  Federal  contracting  costs  by  $3  billion 
over  a  5-year  budget  cycle. 

Another  little  known  aspect  of  Davis-Bacon  is  that  it  requires 
contractors  to  follow  prevailing  practices  as  well  as  to  pay  prevail- 
ing wages.  This  means  many  open  shop  contractors,  in  order  to  ob- 
tain Federal  construction  contracts,  are  forced  to  adopt  outdated 
work  rules. 

The  public  is  ill-served  by  these  work  rule  restrictions.  We  lose 
the  benefit  of  workplace  innovations  that  open  shop  contractors  de- 
velop— innovations  that  improve  the  quality  and  productivity  of 
Federal  construction.  For  instance,  Davis-Bacon  might  prohibit  a 
semi-skilled  worker  from  drilling  screw  holes  into  the  wood  framing 
of  a  building  simply  because  drilling  with  a  power  tool  was  "car- 
penter's work"  under  the  local  union  contract. 

Davis=Bacon  decreases  competition,  diminishes  employment  op- 
portunities, inflates  local  wage  rates  in  rural  areas,  and  increases 
our  Federal  budget  deficit.  In  a  time  of  severe  budgetary  con- 
straint, we  call  ill-afiford  to  spend  tax  dollars  on  the  current  Davis- 
Bacon  Act,  and  we  certainly  should  not  be  expanding  its  scope. 

I  am  a  cosponsor  of  Senator  Brown's  legislation,  S.  1228,  to  re- 
peal the  Davis-Bacon  Act.  Short  of  repeal,  I  hope  that  we  can  dra- 
matically reduce  Davis-Bacon's  breadth  along  the  lines  of  Senator 
Craig's  bill,  s.  916,  in  order  to  bring  some  reason  back  to  our  Fed- 
eral labor  policies. 

Senator  SiMON.  We  are  pleased  to  welcome  as  our  first  witness 
our  colleague  from  Idaho,  Senator  Craig. 

STATEMENT  OF  HON.  LARRY  E.  CRAIG,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  ffiAIIO 

Senator  Craig.  Mr.  Chairman,  let  me  thank  you  for  holding  this 
hearing.  I  flipped  back  through  the  records  and  found  that  this  is 
the  first  Senate  hearing  since  Don  Nickles  chaired  this  labor  sub- 
committee in  the  early  1980's.  So  I  would  agree  that  it  is  long  over- 
due, and  I  compliment  you  for  holding  it. 

While  you  and  I  may  have  divergent  opinions  on  this  issue,  we 
have  worked  very  well  together  on  other  issues.  I  have  always  ap- 
preciated your  sincerity  and  your  collegiality,  and  I  think  we  meet 
today  under  the  best  intentions  to  review  Davis-Bacon  and  to  see 
if  there  is  not  some  resolution  to  some  concerns  that  many  of  us 
have. 


Let  me  also  compliment  Senator  Kassebaum  for  her  leadership 
in  this  area  and  her  continued  diligence  in  making  sure,  or  at- 
tempting to  make  sure,  that  the  right  things  are  done  in  this  area 
of  our  labor  law.  I  think  we  agree  on  many  issues  and  the  impor- 
tance of  this,  and  I  think  your  opening  comment  of  obsolescence  is 
one  the  rings  loudest  as  we  review  this  issue  and  look  at  some  al- 
ternatives that  may  well  be  out  there,  Mr.  Chairman. 

Let  me  also  compliment  Steve  Kelman,  the  administrator  for 
Federal  procurement  policy,  from  0MB.  Steve  has  had  many  con- 
versations with  our  office  and  my  staff,  and  worked  very  closely, 
and  while  we  disagree  on  the  right  direction  for  the  Davis-Bacon 
changes,  again,  Steve  has  been  very  straightforward  and  coopera- 
tive in  working  with  us. 

Mr.  Chairman,  this  hearing  is  on  the  topic  of  Davis-Bacon  re- 
form. Let  us  make  sure  our  focus  is  clear.  There  are  not  two  views 
of  reform.  There  is  reform,  and  there  is  expansion.  That  is  really 
what  is  at  issue  in  my  opinion  here  today,  and  clearly,  there  are 
two  bodies  of  thought  and  two  pieces  of  legislation  that  argue  those 
two  points  of  view. 

In  my  opinion,  there  is  not  reform  and  reform.  Either  we  believe 
Davis-Bacon  creates  serious  problems,  is  fundamentally  flawed  and 
should  be  discarded,  or  made  to  work  in  an  economical  and 
nonburdensome  way;  or  we  love  the  status  quo  and  simply  want 
more  of  the  current  problems. 

Our  bill,  S.  916,  in  my  opinion,  is  the  reform  bill.  Senator  Ken- 
nedy's bill,  S.  627,  and  the  administration's  proposal  presented 
today,  have  minimal  elements  of  reform,  but  in  my  opinion  are 
overwhelmingly  an  expansion  of  the  authority  in  the  area  under 
Davis-Bacon. 

There  are  in  my  opinion  10  top  problems  that  we  ought  to  look 
at  when  we  look  at  Davis-Bacon  status  quo  and  therefore  the  rea- 
son to  reform.  Davis-Bacon  unnecessarily  inflates  Federal  construc- 
tion costs  by  hundreds  of  millions  of  dollars  every  year.  Depending 
on  whether  the  Congress  continues  its  year-by-year  ban  on  Davis- 
Bacon's  1992  helper  regulations,  the  cost  to  Federal  taxpayers  is  at 
least  $800  million  to  $1.5  billion  a  year,  based  on  current  CBO  esti- 
mates. 

This  1931  law  is  outdated  and  obsolete,  in  my  opinion.  Any  jus- 
tification that  may  have  existed  has  long  since  been  made  moot  by 
subsequent  minimum  wage  and  other  labor  laws,  by  an  elaborate 
Federal  procurement  system  to  screen  for  competent  contractors 
and  guarantee  quality  control,  and  by  changes  in  the  economy  and 
industrial  practices.  Davis-Bacon  fails  in  its  stated  purpose  to  pro- 
vide payment  of  prevailing  v/ages. 

By  regulation,  the  minimum  wage  rate  on  a  Federal  project  must 
virtually  always  be  the  average  local  rate  or  higher,  imposing  arti- 
ficial and  higher-than-market  labor  costs. 

On  a  practical  level,  Davis-Bacon  cannot  be  enforced  as  adver- 
tised, because  doing  so  requires  the  collection  of  more  data  from 
more  sources,  assurance  of  more  prevailing  wage  determinations 
for  more  job  categories  in  more  places  than  can  possibly  be  man- 
aged. 
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Now,  I  go  into  greater  detail  in  my  written  statement,  Mr.  Chair- 
man, and  I  would  ask  unanimous  consent  that  my  full  statement 
be  made  part  of  the  record. 

Senator  SlMON.  It  will  be  entered  in  the  record. 

Senator  CiiAiG.  But  there  is  a  bottom  line  to  all  of  this,  Mr. 
Chairman.  It  is  that  hundreds  of  thousands  of  individual  Davis- 
Bacon  prevailing  wage  rate  determinations  are  in  effect  at  anv 
given  time — hundreds  of  thousands.  They  are  frequently  outdated, 
they  are  arbitrary,  they  are  based  on  incomplete  survey  and  im- 
ported nonlocal  data. 

Davis-Bacon  does  not  protect  local  economies,  employers,  emoloy- 
ees,  as  it  was  intended  to  do  in  1931.  A  small  closed  club  of  large 
contractors  specialize  in  following  Davis-Bacon  projects  around  the 
country,  and  benefit  at  the  expense  of  the  small  and  minority- 
owned  local  employers.  In  fact,  in  past  congressional  testimony, 
Davis-Bacon  contractors  have  in  fact  praised  the  Act  for  allowing 
them  to  move  their  crews  around  the  country  to  "grab" — I  repeat, 
"grab" — federally-financed  jobs. 

Davis-Bacon  does  not  refiect  local  labor  standards.  It  disputes 
them. 

Most  all  independent  contractors  cannot  afford  the  administra- 
tive burdens  or  damage  to  morale  to  pay  two  radically  different 
scales  of  wage,  and  that  is  market  and  Davis-Bacon,  to  equally 
qualified  crews,  doing  the  same  work  or  the  same  type  of  work. 

Let  me  give  you  an  example.  I  received  a  letter  concerning  an 
electrical  contractor  in  Los  Angeles  who  paid  electricians  $15  an 
hour  for  work  on  a  private  project,  when  across  the  street,  on  a 
Federal  project,  the  same  workers  moving  across  the  street,  $33.38 
an  hour. 

Small  employers  are  burdened  with  hundreds  of  pages  of  paper- 
work being  required  to  report  virtually  every  detail  of  their  payroll 
to  the  Government  on  a  weekly  basis.  Small  independent  contrac- 
tors find  it  difficult  to  bid  on  Federal  projects  with  rigid,  1930's- 
style,  craft-oriented  work  rules.  Most  have  long  since  evolved  flexi- 
ble work  assignments,  and  on-the-job  training,  especially  for  less- 
skilled  tasks.  Davis-Bacon  can  require  general  helpers  to  be  reclas- 
sified and  paid  different  wages  from  one  hour  to  the  next.  Mr. 
Chairman,  that  just  flat  does  not  make  any  sense. 

Davis-Bacon  has  a  disproportionate  adverse  impact  on  minori- 
ties, women,  dislocated  workers,  and  training-level  job  aspirants, 
who  are  most  often  hired  by  small  and  minority  firms.  In  fact,  it 
is  clear  from  the  1931  Congressional  Record  that  some  of  the  Act's 
original  supporters — and  I  want  to  repeat  this — the  Congressional 
Record  shows  that  some  of  the  Act's  original  supporters  overtly  in- 
tended racial  discrimination. 

These  facts  of  discriminatory  intent  and  result  have  led  to  the  In- 
stitute of  Justice  and  several  minority  contractors  and  public  hous- 
ing residents  to  file  suit  in  Federal  court  to  declare  Davis-Bacon 
unconstitutional.  This  Congress  ought  to  do  something  about  that. 

The  cumulative  effect  is  that  Davis-Bacon  is  severely  anti- 
competitive. Many  small  and  minority-owned  firms  are  discouraged 
from  ever  even  bidding  on  Federal  construction  work  for  all  of  the 
above  reasons.  Foregone  competition  means  that  the  true  costs  of 
Davis-Bacon  are  even  higher  than  the  official  estimated  and  hard 


to  pin  down.  The  excess  labor,  paperwork,  administrative  costs 
have  been  reported  in  study  after  study  after  study,  but  we  do  not 
know  how  much  more  the  taxpayers  would  save  on  the  other  costs 
if  competition  were  truly  open. 

We  take  pride  in  trying  to  open  up  Federal  contracts.  You  have 
certainly  done  that,  and  Senator  Kassebaum  has  certainly  done 
that,  to  small  and  minority  businesses.  But  Davis-Bacon,  in  my 
opinion — and  the  facts  argue  it — slams  that  door  shut  every  time 
we  try  to  open  it. 

This  is  the  classic  example  of  Congress  driving  with  one  foot  on 
their  gas  and  one  foot  on  their  brake.  Davis-Bacon  causes  other  un- 
intended consequences  by  prohibiting  volunteers  on  local  civic 
projects  to  applying  Davis-Bacon  projects  that  really  are  State  and 
local  projects,  with  minimum  Federal  assistance,  to  provoking  some 
communities  to  forego  or  turn  down  Federal  grants. 

Now  let  us  talk  briefly  about  S.  916.  I  have  sponsored  and  co- 
sponsored  similar  legislation  for  11  years  here  in  the  Senate  and 
in  my  tenure  in  the  U.S.  House.  In  my  opinion,  this  is  the  consen- 
sus bill,  endorsed  by  a  broad  base  of  the  Davis-Bacon  Reform  Coali- 
tion, which  includes  the  National  Association  of  Minority  Contrac- 
tors, the  National  Association  of  Housing  Redevelopment  Officials, 
the  League  of  Cities,  the  National  Association  of  Counties,  Amer- 
ican School  Boards  Association,  the  American  Farm  Bureau  Fed- 
eration. This  is  not  a  coalition  of  conservative  to  right-wing  groups. 
This  is  a  broad  cross-section  of  America  concerned  about  a  law  that 
is  no  longer  operative  and  is  obsolete. 

There  are  also  employers,  taxpayers,  and  public  interest  groups 
that  are  outspoken  about  Davis-Bacon  and  its  need  for  reform. 

I  have  worked  in  the  House  with  Charlie  Stenholm  in  a  biparti- 
san way  to  try  to  arrive  at  a  solution  to  this  when  I  was  there,  and 
I  continue  to  support  repeal  of  Davis-Bacon  as  the  ultimate  reform, 
for  the  reasons  I  spoke  to  earlier,  Mr.  Chairman,  the  myriad  of 
other  laws  that  we  have  put  in  place  since  1931  to  protect  the 
working  men  and  women  of  our  country. 

I  believe  that  true  local  prevailing  wage  should  be  paid,  and  that 
under  market  conditions  it  would  be.  Every  objective  study  in  the 
last  20  years  agrees  with  that  assessment. 

However,  I  understand  that  some  colleagues  are  concerned  that 
something  should  be  in  law  to  prevent  predatory  underbidding.  So 
if  we  cannot  repeal  Davis-Bacon,  we  should  at  least  fix  it.  There 
are  a  lot  of  ways  to  fix  it,  and  S.  916  speaks  to  those. 

It  exempts  contractors  smaller  than  500,000.  This  would  mean  at 
least  85  percent  of  the  total  dollar  volume  of  total  construction 
work  subject  to  Davis-Bacon  would  be  dealt  with  under  reform,  as 
stated  in  the  bill.  Because  a  small  amount  of  work  is  taken  up  in 
a  large  number  of  very  small  contracts,  this  would  exempt  about 
90  percent  of  the  number  of  contracts,  generally  reducing  adminis- 
trative burden  on  the  Department  of  Labor  and  agencies'  contract- 
ing officers. 

This  is  not  radical.  As  you  know,  even  Senator  Kennedy  and  the 
administration  claim  that  their  position  exempts  a  majority  of  the 
number  of  contracts.  So  I  think  both  sides  are  thinking  somewhere 
in  this  area. 
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I  could  go  on,  and  there  are  other  issues  that  need  to  be  dis- 
cussed that  I  think  are  fully  outlined,  Mr.  Chairman  in  S.  916.  But 
the  benefits  of  the  reform,  of  that  approach,  I  think  are  many.  It 
would  still  require  the  Department  of  Labor  to  conduct  wage  sur- 
veys. It  would  prevent  local  market  wages  from  being  undercut 
without  skewing  wage  rates  artificially  upward.  It  would  remove 
discrimination  against  small  businesses  and  minorities  by  preserv- 
ing local  market  conditions.  It  would  more  accurately  compel,  with 
longstanding  stated  congressional  intent,  that  Federal  contracts  re- 
flect local  prevailing  wages.  It  would  reduce  needless  burdens  on 
Federal  contract  administrators,  in  my  opinion,  far  more  than  the 
Kennedy  bill  or  the  administration's  proposals. 

It  would  free  up  Department  of  Labor  resources  to  make  more 
accurate  surveys  for  the  85  percent  of  the  work  still  covered  by  re- 
formed Davis-Bacon. 

It  would  save  at  least — and  for  you  and  I  in  our  debate  over  the 
balanced  budget,  this  makes  some  sense,  Mr.  Chairman — it  would 
save  at  least  $4  billion  in  budget  authority  and  about  $3  billion  in 
outlays  over  the  first  5  years.  I  do  not  believe  this  committee  or 
Congress  should  walk  away  from  those  figures.  Those  are  not  mine; 
those  are  the  Congressional  Budget  Office's  figures. 

Mr.  Chairman,  in  conclusion,  let  me  say  that  in  some  of  the  re- 
form that  Senator  Hatfield  attempted  to  deal  with  a  couple  of  years 
ago  to  exempt  voluntary  labor,  one  of  the  things  that  was  a  concern 
of  mine — and  I  watched  it  go  on  in  Oregon,  in  Washington,  in 
Idaho,  and  especially  in  Oregon  in  the  last  2  years,  in  communities 
that  were  devastated  by  a  reduction  in  timber  supply  as  a  result 
of  Endangered  Species  Act  and  spotted  owl  determination.  A  young 
man  whom  I  have  worked  with  for  a  good  numbers  of  years  and 
happens  to  own  a  greenhouse  over  in  Oregon  and  brings  his  mint 
plant  stocks  to  Idaho  for  the  purpose  of  our  mint  growers  became 
the  mayor  of  a  small  community  that  was  dominantly  the  home  of 
out-of-work  timber  workers.  In  their  effort  to  pull  themselves  up  by 
their  bootstraps,  they  attempted  to  accumulate  all  the  resources 
they  could  from  a  variety  of  sources  to  improve  the  infrastructure 
of  their  community  and  to  attract  other  kinds  of  iobs  and  econo- 
mies in — high-tech,  small  suppliers,  even  taking  their  diminished 
wood  supply  and  turning  it  into  furniture  instead  of  raw  logs  to  be 
exported  across  the  country. 

One  of  the  things  they  needed  in  this  very  small  community  was 
a  good  library.  So  the  community  rallied  together.  They  got  a  little 
money  from  here  and  a  little  monev  from  there,  and  the  local  saw- 
mill contributed  all  of  the  material.  And  they  found  out  that  they 
could  not  build  it  the  way  they  wanted  to  because  there  was  a 
small  Federal  grant  involved  that  was  part  of  only  about  one-fifth 
of  the  total  value  of  the  construction,  because  everything  else  had 
been  given,  and  the  work  was  going  to  be  voluntary.  The  Oregon 
Department  of  Labor  moved  in  and  said  you  cannot  do  that,  and 
the  Feds  moved  in  and  said  you  cannot  do  that.  You  have  got  to, 
for  what  limited  amount  you  are  paying,  pay  prevailing  wage  under 
Davis-Bacon  because  of  the  Federal  dollars  involved. 

So  the  library  got  stopped.  It  took  them  2  years,  but  this  young 
man  whom  I  know  and  who  was  the  mayor  of  that  community  by 
then,  said,  "I  am  not  going  to  let  this  happen.  We  cannot  believe 
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that  the  Federal  Government  would  step  in,  in  a  community  that 
is  now  trying  to  help  itself  in  a  voluntary  way,  and  stop  us."  And 
he  fought,  and  finally,  after  actually  taking  it  to  court,  got  a  deter- 
mination based  on  current  law  that  he  could  get  there,  and  the  li- 
brary was  built  2  years  later. 

I  use  that  as  an  example  because  that  is  how  confusing  the  law 
is  today,  and  we  really  ought  to  be  capable  of  correcting  it  in  the 
reform,  and  in  my  opmion,  the  reform  bill  that  I  am  a  cosponsor 
of  does  accomplish  that  by  very  clearly  and  unambiguously  talking 
about  volunteer  labor  and  how  that  gets  handled,  so  that  it  is  not 
in  conflict. 

But  those  are  some  of  the  consequences  of  our  failure  to  act,  and 
I  would  hope  this  committee  could  move  forward  in  producing  the 
quality  reform  that  I  think  the  American  people  are  expecting  at 
this  time. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Craig  may  be  found  in  the 
appendix.] 

Senator  Simon.  We  thank  you,  Senator  Craig. 

Let  me  just  that  mention  my  own  experience  with  minority  con- 
tractors in  Illinois  is  that  surety  bond  discrimination  is  a  major 
barrier  for  them.  I  have  legislation  which  I  would  be  pleased  to 
have  you  take  a  look  at  and  would  love  to  have  Senator  Craig  as 
a  cosponsor  of  that  legislation. 

Senator  Craig.  I  will  take  a  look  at  it.  Thank  you. 

The  Chairman.  Do  my  colleagues  have  any  questions  of  Senator 
Craig? 

Senator  Kassebaum.  No  questions,  Mr.  Chairman. 

Senator  Thurmond.  Mr.  Chairman,  I  have  no  questions.  I  think 
Senator  Craig  has  made  an  excellent  statement.  I  am  entirely  in 
accord  with  what  he  had  to  say.  I  think  he  is  doing  the  country  a 
great  service  in  bringing  out  some  of  the  points  he  has. 

I  have  a  brief  statement,  Mr.  Chairman.  Would  you  like  me  to 
deliver  that  now? 

Senator  Semon.  We  will  excuse  Senator  Craig,  if  you  have  no 
questions  for  him,  and  then  have  your  statement. 

Senator  Thurmond.  Thank  you. 

Senator  Simon.  We  thank  you  for  being  here.  Senator  Craig. 

Senator  Craig.  Thank  you  all,  Mr.  Chairman. 

Senator  Simon.  Senator  Thurmond,  thank  you  for  being  here, 
and  we  welcome  your  opening  statement. 

Opening  Statement  of  Senator  Thurmond 

Senator  Thurmond.  Mr.  Chairman,  it  is  a  pleasure  to  be  here 
this  morning  to  receive  testimony  concerning  Davis-Bacon  reform. 

I  would  like  to  join  my  colleagues  on  the  Labor  Committee  in 
welcoming  our  witnesses  here  today.  I  am  sure  their  testimony  will 
be  helpfulin  the  ongoing  debate  concerning  Davis-Bacon  reform. 

As  you  know,  the  Davis-Bacon  Act  requires  the  Secretary  of 
Labor  to  set  wage  rates  and  prescribe  work  rules  for  every  category 
of  worker  employed  on  Federal  and  federally-assisted  construction, 
alteration,  and  repair  projects.  The  wage  rates  are  supposed  to  be 
based  on  the  "locally  prevailing"  wages.  Often,  these  rates  are  sig- 
nificantly higher  than  the  actual  averages  for  the  locality. 


12 

The  Davis-Bacon  Act  was  passed  before — and  I  emphasize  "be- 
fore"— most  of  the  basic  worker  protection  laws  in  effect  today,  in- 
cluding the  Fair  Labor  Standards  Act  of  1938  and  the  National 
Labor  Relations  Act  of  1959. 

Another  protection  exists  in  the  elaborate  Federal  procurement 
process,  which  requires  a  contractor  to  meet  a  number  of 
prequalification  requirements  as  well  as  meet  a  determination  of 
contractor  responsibility  in  order  to  bid  on  Government  contracts. 

V/ith  these  worker  protection  laws  in  place,  the  Davis-Bacon  Act 
is  antiquated  and  costly.  I  want  to  repeat  that:  It  is  antiquated, 
and  it  is  costly.  Davis-Bacon  laws  discourage  small  and  minority- 
owned  businesses  from  bidding  on  Federal  projects.  This  results  in 
a  loss  of  competition  and  increased  construction  costs. 

It  has  been  estimated  that  approximately  5.5  percent  of  the  De- 
partment of  Labor's  paperwork  is  generated  by  the  Davis-Bacon 
Act  and  its  related  laws.  Davis-Bacon  contracts  require  that  em- 
ployers must  submit  certified  payroll  records  to  the  Department  of 
Labor  or  contracting  agency  every  week.  This  burdensome  require- 
ment, along  with  other  reporting  requirements,  creates  a  flood  of 
paperwork  that  discourages  small  businesses  from  bidding  on  even 
small  Federal  subcontracts. 

Mr.  Chairman,  I  question  the  value  of  the  existing  Davis-Bacon 
laws  and  requirements,  and  I  commend  you  for  convening  this 
hearing  to  address  this  issue. 

Again,  I  would  like  to  join  my  colleagues  in  welcoming  our  wit- 
nesses here  today,  and  I  am  sure  their  testimony  will  be  helpful. 

Thank  you,  Mr.  Chairman. 

Senator  SiMON.  Thank  you.  Senator  Thurmond. 

Because  the  question  of  racial  discrimination  has  been  men- 
tioned, I  would  like  to  enter  into  the  record  an  editorial  from  The 
Wall  Street  Journal,  "Davis-Bacon  Meets  Jim  Crow,"  and  a  re- 
sponse from  Congressman  Ed  Townes,  of  New  York,  who  is  himself 
an  African  American. 

[The  documents  referred  to  appear  at  the  end  of  the  hearing 
record.] 

Senator  Simon.  Senator  Metzenbaum  is  working  in  the  crime 
conferences  and  hopes  to  join  us  shortly,  and  he  has  asked  that  the 
first  panel  be  delayed  until  he  gets  a  chance  to  get  back  here.  For 
that  reason,  we  will  do  that  and  ask  Bob  Georgine,  the  president 
of  the  Building  and  Construction  Trades  Department  of  the  AFL- 
CIO,  to  be  our  next  witness. 

I  might  add  that  Bob  Georgine  is  one  of  America's  finest  labor 
leaders,  and  we  are  honored  to  have  him  here  today. 

STATEME>rr  OF  ROBERT  A.  GEORGINE,  PRESffiENT,  BUILDING 
AND  CONSTRUCTION  TRADES  DEPARTMENT,  AFL-CIO, 
WASHINGTON,  DC,  ACCOMPANIED  BY  LEO  ZEFERETTI  AND 
TERRY  YELIG,  LEGAL  COUNSEL 

Mr.  Georgine.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  I  have  with  me  Congressman  Leo  Zeferetti,  and 
Terry  Yelig,  our  legal  counsel. 

Senator  Simon.  We  welcome  you,  and  I  might  add  that  I  served 
in  the  House  with  Leo  Zeferetti,  so  he  is  not  a  stranger  here. 
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Mr.  Georgens.  Mr.  Chairman  and  members  of  the  committee, 
my  name  is  Robert  G«orgine,  and  I  am  president  of  the  Building 
and  Construction  Trades  Department  of  the  AFL-CIO. 

I  am  here  representing  more  than  4  million  members  of  the  na- 
tional and  international  unions  affiliated  wdth  the  Building  and 
Construction  Trades  Department. 

Mr.  Chairman,  the  purpose  of  the  Davis-Bacon  is  as  valid  today 
as  it  was  when  it  was  originally  enacted  in  1931.  That  purpose  is 
to  give  local  contractors  and  local  workers  a  fair  opportunity  to  par- 
ticipate in  Federal  construction  projects. 

To  accomplish  this  purpose,  the  Davis-Bacon  Act  requires  that 
contractors  oidding  for  Federal  construction  projects  agree  to  pay 
their  workers  the  wages  found  by  the  Secretary  of  Labor  to  be  pre- 
vailing in  the  locality  of  the  proposed  construction  project. 

For  many  years,  we  in  the  organized  sector  of  the  construction 
industry  have  urged  Congress  to  consider  means  of  improving  the 
Act  and  its  enforcement.  We  need  reform.  We  need  to  protect  work- 
ers from  exploitation,  and  we  need  to  give  the  local  contractor  a 
fair  chance. 

The  Federal  Government  should  not  use  its  awesome  economic 
power  to  destabilize  or  depress  a  local  community's  economy.  The 
Federal  Government  needs  to  gain  some  control  over  the  bidding 
process  to  assure  that  it  results  in  a  quality  product.  The  construc- 
tion industry  is  being  driven  increasingly  by  greed.  Cheating  on 
Government-funded  construction  projects  occurs  on  a  daily  basis. 
Dishonest  contractors,  left  undetected,  steal  from  the  Government 
and  from  their  workers. 

With  an  irrational  fixation  on  bottom  line,  at  the  expense  of  qual- 
ity craft  work,  decent  wages  and  safe  working  conditions,  unscru- 
pulous contractors  submit  oids  at  a  level  too  low  to  cover  prevailing 
wage  costs. 

The  only  way  to  stop  this  runaway  greed  on  public  works  is  to 
maintain  and  enforce  a  wage  standard  that  is  fair  and  that  works. 

Those  of  us  who  have  sought  to  refoim  prevailing  wage  law  owe 
a  tremendous  debt  to  the  chairmen  of  the  committees  involved  in 
this  legislation:  Senator  Kennedy,  Congressman  Billy  Ford,  and 
Austin  Murphy.  They  have  worked  tirelessly  and  productively  on 
the  need  to  protect  workers'  wages  and  to  improve  Government 
construction  management,  and  have  crafted  what  I  believe  to  be 
perfect  legislation. 

I  for  one,  as  well  as  the  15  general  presidents  of  the  labor  unions 
involved  in  construction,  sincerely  appreciate  their  effort,  and  we 
will  continue  to  pursue  the  ideals  embodied  in  their  work. 

But  today,  I  am  here  to  endorse  the  Clinton  administration's  ef- 
forts to  reform  the  Davis-Bacon  Act  and  to  urge  this  committee  to 
act  on  their  proposed  bill.  I  also  want  to  acknowledge  the  dedica- 
tion and  the  hard  work  of  Steve  Kelman,  director  of  the  Office  of 
Federal  Procurement  Policy.  He  fashioned  this  proposal  to  reform 
Davis-Bacon,  and  he  built  a  consensus  in  the  process.  The  bill  re- 
solves many  of  the  concerns  we  seek  to  protect  workers,  and  at  the 
same  time,  it  addresses  the  perceived  needs  of  the  Federal  procure- 
ment agencies. 

Let  me  take  a  moment  to  describe  major  facets  of  the  administra- 
tion's bill  and  why  I  believe  they  are  so  needed  in  new  law. 
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The  existing  Davis-Bacon  Act  lacks  an  effective  authority  and 
procedure  for  enforcement.  It  has  never  been  comprehensively  en- 
forced, for  many  reasons,  not  the  least  of  which  is  the  understafTmg 
suffered  by  the  Labor  Department's  Wage  and  Hour  Division.  The 
administration's  Davis-Bacon  bill  resolves  this  problem  bv  confer- 
ring on  workers  and  their  representatives  the  private  right  of  ac- 
tion. With  this  right,  workers  who  have  been  underpaid  can  sue 
their  employers  in  Federal  court  for  unpaid  wages  and  liquidated 
damages.  This  private  right  of  action  would  be  in  addition  to  the 
Department  of  Labor  and  other  regulatory  agencies'  authority  to 
conduct  investigation  of  contractors  and  to  exact  appropriate  rem- 
edies, including  debarment.  This  approach  will  substantially  in- 
crease enforcement  activity  without  increasing  the  costs  of  the  Fed- 
eral Government. 

One  of  the  complaints  against  the  Davis-Bacon  Act  is  that  it  has 
historically  created  paperwork  for  contractors.  This  bill  reduces  by 
75  percent  the  employer  reporting  requirements  under  the 
Copeland  Anti-Kickback  Act.  It  reduces  the  annual  number  of  cer- 
tified payroll  reports  from  52  to  12.  That  is  quite  a  reduction  in  pa- 
perwork. 

Without  a  worker-initiated  remedy,  I  could  not  endorse  this  part 
of  the  bill,  because  getting  a  weekly  payroll  report  into  the  hands 
of  the  Government  was  the  only  hope  we  had  of  catching  cheating 
contractors.  Now  that  this  other  avenue  is  available,  I  am  satisfied 
that  the  workers'  rights  will  be  protected.  There  will  be  tremendous 
additional  paperwork  savings  with  this  provision  of  the  bill  because 
it  allows  tne  Secretary  of  Labor  to  exempt  contractors  from  the 
payroll  reporting  requirement  once  they  demonstrate  a  thorough 
knowledge  of  the  requirements  of  the  Act  through  a  history  of  com- 
pliance and  through  responsible  performance  of  Government  con- 
tracts. 

Again  I  must  stress  that  our  endorsement  of  these  cost-saving 
measures  is  directly  tied  to  the  workers'  right  of  private  action.  The 
two  go  hand-in-hand.  One  without  the  other  will  render  the  Act  un- 
enforceable. 

Part  of  a  worker's  private  right  of  action  will  include  a  right  to 
obtain  copies  of  relevant  certified  payrolls.  Some  Federal  agencies 
have  resisted  requests  for  certified  payrolls  even  when  workers 
have  complained  that  their  prevailing  wage  rights  have  been  vio- 
lated. 

The  administration's  bill  requires  the  release  of  certified  payroll 
reports  upon  request  by  any  member  of  the  public. 

The  trade-off  between  reduction  of  the  paperwork  requirements 
in  exchange  for  virtually  unrestricted  access  by  interested  persons 
to  monthly  payroll  reports  is  another  example  of  the  administra- 
tion's efforts  to  address  longstanding  criticism  from  the  procure- 
ment community. 

For  almost  as  long  as  Davis-Bacon  has  been  around,  complaints 
have  been  made  about  its  threshold  level.  The  administration  pro- 
poses to  raise  the  coverage  threshold  for  the  new  construction  50 
times  higher  than  it  is  now,  to  $100,000,  and  for  repairs  and/or  al- 
terations to  $50,000.  It  also  provides  that  the  thresholds  would  be 
adjusted  every  5  years  by  the  Secretary  of  Labor  to  an  amount 
equal  to  1994  dollar  value.  The  purpose  of  the  threshold  is  to  pro- 
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tect  the  ccmmunity's  wage  base  and  living  standard  from  the  dis- 
ruption that  could  come  from  an  unregulated  major  construction 
project.  The  proposed  threshold  level  should  not  have  a  negative  ef- 
fect on  workers  or  their  community. 

In  the  past  few  years,  greedy,  profit-motivated  entrepreneurs 
have  circumvented  the  law  by  constructive  projects  for  the  Federal 
Government  through  lease-back  agreements.  The  Federal  court 
ruled  that  this  construction  was  covered  by  the  Davis-Bacon  Act. 
However,  Federal  agencies  ignored  the  court,  hiding  behind  an 
opinion  by  the  Justice  Department.  The  result  was  not  only  the  ex- 
ploitation of  workers,  but  the  deprivation  of  fair  local  contractors 
to  bid  competitively  for  this  work,  violating  the  essence  of  the  origi- 
nal Act,  sponsored  by  the  Republican  gentleman  from  New  York  in 
1931. 

The  administration's  Davis-Bacon  reform  initiative  corrects  this 
by  requiring  that  work  performed  on  facilities  leased  by  the  Fed- 
eral Government  are  covered  by  the  Act,  consistent  witn  the  Fed- 
eral court  decisions. 

While  I  am  pleased  with  this  proposal  on  lease-back  projects,  in 
my  opinion,  it  does  not  go  quite  far  enough.  Construction  projects 
on  federally-owned  property  should  also  be  covered.  When  fast-food 
chains  build  restaurants  or  hotels  are  constructed  in  national  parks 
or  military  bases,  contractors  and  workers  should  not  be  left  to  the 
whims  of  the  lowest  bidder.  They  should  also  be  protected. 

If,  on  our  public  lands,  the  Federal  Government  sets  no  stand- 
ards, why  then  should  we  expect  any  better  behavior  from  the  pri- 
vate sector? 

Finally,  I  cannot  support  the  administration's  position  when  it 
comes  to  the  approval  of  the  use  of  helpers  on  Davis-Bacon-covered 
projects.  I  know  that  it  is  the  popular,yet  unfounded,  belief  that 
helpers  are  a  cost-saver  to  the  Grovernment.  Not  only  do  I  think 
that  this  is  not  the  case,  but  I  truly  believe  that  the  perpetuation 
of  low-wage,  low-skill  job  classification  flies  in  the  face  of  the  em- 
ployment policies  of  this  administration. 

The  Secretary  of  Labor  argues  at  every  opportunity  for  the  en- 
hancement of  skills  training  for  all  workers,  and  he  cites  the  ap- 
prenticeship system  here  and  in  Western  Europe  as  the  model  to 
follow.  Helpers  by  definition  are  not  in  training,  nor  do  they  have 
a  career  path. 

What  is  the  answer?  How  do  we  assure  the  existence  of  an  entry- 
level  doorway  into  construction  skills  and  at  the  same  time  main- 
tain a  wage  system  that  is  fair  to  contractors? 

The  Secretary  of  Labor  is  right.  Apprenticeship  is  the  best  way 
to  train  young  women  and  men  for  the  industry  and  to  have  a  wage 
structure  that  is  commensurate  with  competency  levels.  Disinvest- 
ment in  human  capital  should  never  be  the  goal  of  the  Federal 
Government,  and  it  will  never  be  acceptable  to  the  building  trades. 

Mr.  Chairman,  the  allegation  by  critics  of  the  Davis-Bacon  Act 
that  it  works  to  discriminate  against  women  and  minorities  is  just 
flat  wrong;  it  is  not  true.  There  is  no  evidence  that  Davis-Bacon 
prevailing  wage  requirements  pose  any  obstacle  to  employment  of 
unskilled  and  semi-skilled  minorities  and  women  as  apprentices  or 
trainees  paid  at  less  than  the  full  prevailing  wage  rate,  and  no  one 
has  proven  this  theory  to  this  date. 
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All  that  the  law  requires  is  that  such  workers  be  enrolled  in  bona 
fide  apprenticeship  and  training  programs.  The  requirement  helps 
protect  unskilled  and  semi-skilled  workers  by  ensuring  that  they 
actually  receive  training  in  construction  skills,  rather  than  simply 
being  used  as  cheap  labor. 

Many  construction  contractors  and  their  representative  organiza- 
tions oppose  this  quid  pro  quo  as  an  unreasonable  impediment  to 
employing  greater  numbers  of  women  and  minorities.  But  it  is 
worth  noting  that  joint  labor-management  sponsored  apprentice- 
ship and  training  programs  have  by  far  the  best  record  in  providing 
the  members  of  minority  groups  with  training  in  the  skilled  con- 
struction trades.  In  fact,  minority  participation  in  our  programs  is 
at  least  double  the  participation  rate  in  programs  sponsored  by 
nonunion  contractors. 

But  more  importantly,  our  joint  labor-management  sponsored  ap- 
prenticeship and  training  programs  account  for  more  than  95  per- 
cent of  all  minority  graduates  from  registered  apprenticeship  and 
training  programs.  So  our  programs  produce  95  percent  of  the  mi- 
nority women  and  minority  journeymen,  because  they  graduate 
from  our  apprenticeship  programs. 

It  is  the  prevailing  wage  requirements  of  the  Davis-Bacon  and 
the  exemption  from  those  requirements  offered  by  the  Secretary  of 
Labor  to  contractors  and  subcontractors  that  employee  apprentices 
and  trainees  enrolled  in  bona  fide  programs  that  are  primarily  re- 
sponsible for  this  phenomenon. 

Thus,  although  opponents  of  the  Davis-Bacon  Act  like  to  claim 
that  repeal  would  help  wom.en  and  minorities  obtain  more  employ- 
ment on  Government  construction  projects — and  with  all  due  re- 
spect to  Senator  Craig — the  truth  of  the  matter  is  very  different. 
As  a  matter  of  fact,  the  opposite  is  true.  And  with  your  permission, 
Mr.  Chairman,  I  have  some  documents  on  this  issue  that  I  would 
like  to  make  a  part  of  the  record. 

Senator  Simon.  They  will  be  entered  in  the  record. 

[The  documents  referred  to  appear  at  the  end  of  the  hearing 
record.] 

Mr.  Gp:orgine.  And  as  a  matter  of  fact,  I  think  it  is  so  important, 
I  would  just  like  to  read  a  couple  of  statements  by  minority  leaders. 
It  will  take  me  a  minute,  but  I  think  it  is  important. 

From  the  chairman  of  the  Navajo  Nation,  and  this  is  a  quote: 
"For  years,  we  have  had  to  contend  with  the  situation  in  which  a 
Navajo  carpenter,  working  side-by-side  with  a  non-Navajo  car- 
penter, receives  substantially  less  wages  for  the  same  work.  Davis- 
Bacon  prevents  that  from  happening  on  federally-funded  projects." 
That  is  from  the  chairman  of  the  Navajo  Nation. 

Mildred  Jeffrey,  National  Women's  Political  Caucus:  "Women  are 
betpnning  to  gain  entry  into  the  construction  trades  in  ever  in- 
creasing numbers.  Many  of  these  women  are  now  the  principal 
breadwinners  in  their  families.  As  women  learn  the  skills  which  in 
the  past  have  entitled  men  to  decent  wages,  it  would  be  inexcus- 
able if  legislation  such  as  the  Davis-Bacon  Act  were  weakened." 

The  National  Association  for  the  Advancement  of  Colored  People, 
in  a  resolution  at  their  70th  annual  convention:  "Whereas  the 
Davis-Bacon  Act  protects  construction  workers  from  exploitation  by 
requiring  that  prevailing  wages  be  paid  to  employees  working  on 
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federally-financed  construction  projects.  And  whereas,  through  the 
efforts  of  the  NAACP,  the  labor  movement,  and  other  interested 
parties,  blacks  are  at  long  last  gaining  employment  in  the  construc- 
tion trades.  Be  it  resolved  that  the  NAACP  goes  on  record  against 
anv  effort  to  repeal  the  Act  and  deny  workers  in  the  construction 
industry  a  fair  wage." 

From  the  Mexican  American  Unity  Movement:  "We  understand 
that  a  bill  has  been  introduced  to  repeal  the  Davis-Bacon  Act.  As 
a  member  of  the  community  that  has  long  suffered  the  injustices 
and  inequities  of  low  wages,  we  urge  you  and  appeal  to  you  that 
you  may  work  to  defeat  this  attempt." 

So  Mr.  Chairman,  the  facts  are  just  not  as  the  opponents  have 
been  spelling  them  out,  and  in  conclusion,  the  Building  and  Con- 
struction Trades  Department  supports  the  administration's  Davis- 
Bacon  reform  bill  legislation.  We  appreciate  the  efforts  of  the  CHn- 
ton  administration  to  accommodate  the  competing  interests  of  the 
Federal  procurement  community  and  our  desire  substantially  to 
improve  enforcement  of  the  Davis-Bacon  Act. 

I  thank  you  very  much  for  listening. 

[The  prepared  statement  of  Mr.  Georgine  may  be  found  in  the 
appendix.] 

Senator  SiMON.  And  we  thank  you  for  your  testimony. 

You  have  pointed  out  what  is  happening  in  the  area  of  racial  dis- 
crimination, and  this  is  obviously  a  concern  to  those  of  us  in  Con- 
gress. Isn't  it  true  that  many  of  the  people  who  are  complaining 
about  unions  and  discrimination  are  talking  about  an  era  of  the 
past  when,  candidly,  the  Steel  Workers  and  UAW  were  good  in 
their  employment  practices — and  I  am  just  talking  about  Illinois, 
but  I  assume  what  is  true  in  Illinois  is  true  elsewhere  (laughter) — 
where  a  lot  of  the  construction  trades  and  other  unions,  frankly, 
were  discriminating?  But  that  pattern  has  changed.  At  least,  that 
is  my  experience.  You  may  wish  to  comment  on  that. 

Mr.  Georgine.  Well,  Mr.  Chairman,  that  is  true.  It  is  not  true 
that  other  States  are  like  Illinois.  Illinois  stands  out  above  the  rest. 
As  a  native  of  Chicago,  I  feel  very  close  to  Illinois. 

But  it  is  true  that  there  was  discrimination  in  construction  hir- 
ing years  ago,  but  they  discriminated  against  everybody. 

Senator  Simon.  It  was  part  of  our  culture,  unfortunately. 

Mr.  Georgine.  That  is  right.  The  crafts  were  handed  down  from 
father  to  son  to  nephew,  and  they  discriminated  against  other  peo- 
ple. There  is  not  any  question  about  that.  We  have  admitted  that, 
and  we  have  done  the  best  we  can  to  correct  that  situation. 

I  am  an  Italian — I  am  an  American,  but  my  parents  were  born 
in  Italy.  It  was  difficult  for  Italians  to  get  into  construction  unions 
when  I  started  out.  I  was  the  first  Italian  ever  indentured  in  an 
apprenticeship  program  in  my  union  in  Chicago.  I  was  the  first 
Italian  ever  to  become  a  journeyman,  and  the  first  one  ever  to  be- 
come a  foreman — because  I  was  the  first,  I  was  the  first  all  the  way 
through — the  first  ever  to  be  a  superintendent  and  the  first  ever 
to  be  a  business  agent  and  president  of  that  union. 

So  discrimination  was  something  which  was  very  common,  not 
only  in  construction,  but  in  almost  all  kinds  of  occupations.  But  the 
fact  of  the  matter  is  that  it  is  no  longer  true  in  construction.  We 
have  made  tremendous  headway.  We  have  done  what  has  to  be 
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done  in  order  to  allow  minorities  and  women  to  become  qualified, 
and  qualified  like  everybody  el?e  in  the  const.-uction,  by  going 
through  the  apprenticesnip  schools  and  becoming  journeymen  that 
are  qualified  so  that  they  are  a  credit  to  themselves  and  a  credit 
to  the  employers  that  they  work  for.  That  is  what  we  are  trying 

to  do. 

Senator  Simon.  Well,  I  thank  you.  And  neither  you  nor  I  is  sug- 
gesting that  there  is  not  discrimination  out  there  somewhere,  but 
huge  progress  has  been  made. 

Mr.  Gkorgink.  That  is  right. 

Senator  Simon.  Since  we  have  you  here,  and  we  can  talk  a  little 
bit  about  the  whole  picture — and  I  am  not  suggesting  that  this  is 
necessarily  going  to  be  part  of  the  bill  that  emerges  out  of  our  com- 
mittee— but  I  hope  that  next  year,  we  can  look  at  labor  law  reform, 
because  to  have  16  percent  of  the  work  force  of  our  Nation  belong- 
ing to  unions,  and  if  you  exclude  governmental  unions,  that  num- 
ber is  11.8  percent — far  below  any  other  Western  industrialized 
country.  That  is  not  a  healthy  thing  for  our  country. 

And  it  is  not  just  Paul  Simon,  a  Democrat  with  long  ties  to  labor, 
who  is  saying  this.  George  Shultz,  who  is  an  economist  by  back- 
ground, says  it  is  unhealthy  for  our  Nation  to  have  such  a  small 
percentage  of  the  work  force  belonging  to  labor  unions. 

You  mentioned  it  has  never  been  comprehensively  enforced,  talk- 
ing about  Davis-Bacon,  for  many  reasons,  not  the  least  of  which  is 
the  understaffing  suffered  by  the  Labor  Department's  Wage  and 
Hour  Division.  One  of  the  things  we  do  in  the  field  of  civil  rights, 
and  properly  so,  is  we  say  that  if  you  have  a  pattern  and  practice 
of  violating  civil  rights  laws,  you  cannot  get  a  Federal  contract. 
Would  there  be  anything  wrong  with  saying  to  a  corporation  or  to 
any  business  that  if  you  have  a  pattern  and  practice  of  violating 
labor  law,  you  cannot  get  a  Federal  contract? 

Mr.  Georgine.  There  is  nothing  wrong  with  that,  Mr.  Chairman. 
We  would  support  that  whole-heartedly,  and  we  have  evidence  to 
show  that  it  is  the  same  contractors  over  and  over  and  over  again 
who  violate  the  law,  exploit  their  workers,  change  the  name  of 
their  company.  Particularly  on  the  Indian  reservations  where  HUD 
does  work,  we  can  show  you  information  that  just  verifies  that  very 
point.  I  think  it  would  be  a  brilliant  move. 

Senator  Simon.  The  second  point  you  make  is  that  work  on  feder- 
ally-owned property  also  should  be  covered,  and  I  concur.  I  read 
your  statement  last  night,  and  your  reference  to  helpers,  and  I  find 
that  the  proposal  is  silent  on  helpers.  What  exactly  do  we  mean  by 
a  "helper"? 

Mr.  Georgine.  Well,  it  depends  on  the  way  people  interpret  it, 
but  the  interpretation  given  is  that  a  helper  can  be  a  person  taken 
off  the  street,  assigned  work  to  do  at  a  very  low  wage,  not  governed 
by  any  prevailing  wage  statute  at  all,  and  that  helper  does  not  get 
trained,  does  not  go  through  an  apprenticeship  program,  has  no 
real,  valid  approach  into  the  construction  industry  that  will  be  of 
any  value  to  himself.  He  is  just  being  used.  That  is  what  it  is,  and 
that  is  the  kind  of  thing  where  we  are  trying  to  say  helpers  should 
be  covered  by  Davis-Bacon,  there  should  be  rules  about  helpers, 
they  should  be  trained  and  they  should  have  training  programs. 
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and  they  should  have  estabhshed  rates  of  pay  that  you  cannot  go 
lower  than. 

Senator  SiMON.  How  common  is  it  to  have  a  helper? 

Mr.  Georgine.  Well,  on  nonunion  work,  it  is  very  common. 
Where  you  should  have  carpenters  working,  you  have  helpers 
working,  doing  carpenters  work  and  getting  paid  half  what  a  car- 
penter gets,  sometimes  less  than  that.  If  it  is  an  undocumented 
worker,  he  gets  very  little. 

Senator  Simon.  And  is  that  the  reason  why,  frequently — and 
studies  have  shown  this — that  in  terms  of  quality  construction, 
when  you  have  union  work,  it  is  more  likely  to  be  quality  work? 

Mr.  Georgine.  That  is  exactly  right.  There  is  no  question  that 
when  you  have  trained,  qualified  mechanics  that  the  kind  of  work 
you  get  is  going  to  be  higher  quality,  and  of  course,  those  mechan- 
ics are  more  productive,  so  it  makes  the  job  more  economical  to 
build  in  the  final  analysis  and  more  economical  to  maintain.  No- 
body keeps  records  of  now  much  it  costs  to  maintain  these  build- 
ings that  are  built  by  people  who  are  not  qualified,  as  opposed  to 
buildings  that  are  built  by  people  who  are  qualified. 

Senator  Simon.  One  of  the  things  Senator  Craig  mentioned — and 
I  have  been  spending  some  time  looking  at  this  whole  question  of 
labor  law  reform  and  asking  what  we  should  do  on  the  manage- 
ment side,  what  we  should  do  on  the  labor  side — the  one  criticism 
I  find  from  our  fi-iends  who  are  genuinely  for  an  improved  situation 
is  something  that  Senator  Craig  mentioned,  which  is  flexible  work 
rules. 

Do  you  have  any  comment  on  the  rigidity  of  work  rules  that 
sometimes  makes  it  more  difficult  for  employers  in  this  situation? 

Mr.  Georgine.  This  is  Bob  Georgine  talking  right  now.  I  am  op- 
posed to  any  work  rule  that  is  rigid,  or  so  rigid  that  it  inhibits  pro- 
ductivity and  prevents  the  job  from  its  normal  progression. 

We  have  made  our  work  rules  so  flexible  over  the  last  few  years 
that  I  do  not  know  of  any  really  rigid  work  rules  that  are  non- 
productive today.  As  a  matter  of  fact,  we  have  entered  into  alli- 
ances with  companies  where  labor  and  management  get  together 
and  try  to  find  ways  in  which  to  make  the  job  more  productive,  and 
we  are  doing  it;  we  are  doing  it  every  day. 

You  know,  a  lot  of  times,  you  get  blamed  for  sins  that  were  com- 
mitted by  your  predecessors  and  other  people.  The  construction  in- 
dustry in  1994  is  not  the  construction  industry  that  existed  at  the 
turn  of  the  century.  It  is  a  different  industry. 

Senator  Simon.  We  thank  you  very,  very  much.  We  would  like 
to  keep  in  touch  with  you  as  this  moves  along.  There  may  very  well 
be  amendments  we  would  like  your  input  on  as  we  move  ahead. 

Again,  let  me  just  say  that  1  appreciate  your  enlightened  leader- 
ship; you  are  a  credit  to  the  labor  union  movement  in  this  country. 

Mr.  Georgine.  Thank  you  very  much,  Mr.  Chairman.  That  is  re- 
ciprocal, by  the  way.  We  appreciate  your  leadership. 

Senator  Simon.  Thank  you  very  much. 

My  staff  tells  me — and  I  hope  I  do  not  get  in  trouble  with  Sen- 
ator Metzenbaum  now — that  we  should  go  ahead  with  the  adminis- 
tration witnesses. 

We  welcome  Bernard  Anderson,  assistant  secretary  for  employ- 
ment standards  of  the  Department  of  Labor;  and  Steven  Kelman, 
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administrator  for  Federal  procurement  policy  with  0MB.  We  are 
very  pleased  to  have  both  of  you  here.  I  do  not  know  if  you  have 
a  preference  on  who  is  to  testify  first.  It  looks  like  you  have  been 
made  the  designated  hitter,  Mr.  Kelman. 

Mr.  Kkijvian.  Yes. 

Senator  SiMON.  Thank  you  for  being  here. 

STATEMENTS  OF  STEVEN  KELMAN,  ADMINISTRATOR  FOR 
FEDERAL  PROCUREMENT  POLICY,  OFFICE  OF  MANAGE- 
MENT AND  BUDGET,  WASHINGTON,  DC;  AND  BERNARD  E.  AN- 
DERSON, ASSISTANT  SECRETARY  FOR  EMPLOYMENT  STANT)- 
ARDS  ADMINISTRATION,  U.S.  DEPARTMENT  OF  LABOR, 
WASHINGTON,  DC 

Mr.  Kl-:iJViAN.  Thank  you,  Senator  Simon. 

First  of  all,  I  want  to  thank  you  personally  for  holding  this  hear- 
ing today  on  this  very  important  issue. 

I  have  a  full  statement  that  I  am  not  going  to  read  in  its  en- 
tirety, and  I  would  like  to  ask  that  the  full  statement  be  put  in  the 
record. 

Senator  SiMON.  Both  of  your  entire  statements  will  be  entered 
into  the  record. 

Mr.  Keijvian.  Thank  you. 

Before  I  start,  if  I  could,  I  want  to  iust  acknowledge  the  help  and 
assistance  of  large  numbers  of  people  representing  diverse  points 
of  view  on  this  issue  whom  we  within  the  administration  have  tried 
to  talk  to  in  fashioning  a  balanced  and  equitable  way  to  try  to 
move  forward  after  so  many  years  of  deadlock  and  partisanship  on 
this  issue  in  a  constructive  way. 

First,  I  would  like  to  acknowledge  Chairman  Kennedy  and  his 
staff  for  their  long  time  interest  in  this  issue  and  for  their  willing- 
ness and  openness  in  the  spirit  that  we  have  tried  to  set  within  the 
administration,  of  everybody  gets  half  a  loaf  on  this,  being  willing 
to  participate  in  that  kind  of  venture  to  put  forth  a  balanced  and 
equitable  package. 

I  would  also  like  to  acknowledge  the  lengthy  and  frank  discus- 
sions we  have  had  over  the  last  months  with  our  friends  in  the 
labor  movement  to  try  to  develop  this  package.  We  have  had  ongo- 
ing, also  long  and  frank  discussions  with  contractor  and  employer 
groups,  with  both  Democrat  and  Republican  staff.  And  since  Sen- 
ator Craig  testified  earlier,  I  would  like,  as  he  very  kindly  did,  spe- 
cifically to  acknowledge  the  number  of  frank  and  friendly  and  I 
think  constructive  conversations  that  I  personally  learned  a  great 
deal  from  with  Senator  Craig's  staff  on  this  issue. 

As  you  know,  the  National  Performance  Review  has  rec- 
ommended changes  to  a  number  of  labor  laws  that  are  imple- 
mented through  the  Federal  procurement  process,  including  the 
Davis-Bacon.  The  administration  continues  to  support  the  oasic 
protections  provided  by  these  laws.  The  NPR  recommendations 
were  directed  at  reducing  the  administrative  burdens  these  laws 
create,  and  enactment  of  these  streamlining  initiatives  is  a  key 
part  of  our  efforts  to  reinvent  Government  and  key  to  achieving  our 
goals  in  the  acquisition  area  as  well  as  the  goals  of  downsizing  the 
Federal  work  force  that  have  been  proposed  by  the  administration 
and  enacted  by  Congress. 
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In  their  application  to  Federal  procurement,  the  various  labor 
laws  that  we  are  discussing  today  extend  procurement  lead  time 
and  increase  administrative  costs  to  the  Government  and  contrac- 
tors alike.  I  have  indicated  in  my  testimony  the  various  activities 
that  Federal  contracting  personnel  have  to  undertake,  very  burden- 
some activities,  in  connection  with  administering  the  Davis-Bacon 
Act  and  the  requirements  of  the  Copeland  Act. 

The  administration's  strategy  in  pursuing  Davis-Bacon  reform 
has  been  to  reduce  bureaucratic  costs  and  to  nelp  small  businesses, 
while  refusing  to  mount  an  assault  on  the  wages  of  construction 
workers.  And  to  achieve  this  goal,  we  believe  that  the  administra- 
tion has  developed  a  balanced  compromise  package  that  takes  into 
account  the  concerns  of  taxpayers,  construction  workers,  contrac- 
tors, and  the  various  Government  agencies  conducting  procure- 
ment. 

The  Congressional  Budget  Office  estimates  that  the  administra- 
tion proposal  when  fully  implemented  will  save  over  $100  million 
each  year. 

Currently,  the  Davis-Bacon  Act,  as  has  been  mentioned  in  testi- 
mony, applies  to  construction  contracts  over  $2,000,  a  figure  that 
has  not  been  changed  since  the  1930's.  To  streamline  the  procure- 
ment process  and  help  small  business,  the  administration's  pack- 
age increases  the  threshold  for  Davis-Bacon  to  $100,000  for  new 
construction,  or  for  complete  rehabilitation  and  reconstruction,  and 
to  $50,000  for  repairs  and  alterations. 

As  a  result  of  this  change,  more  than  60  percent  of  the  number 
of  Government  construction  contracts  going  almost  exclusively  to 
small  businesses  will  no  longer  be  subject  to  the  Davis-Bacon  Act. 

Mr.  Chairman,  I  have  with  me  today  a  computer  printout  from 
the  General  Services  Administration  of  contracts  under  the  pro- 
posed administration  threshold.  This  is  for  the  General  Services 
Administration  only.  Each  line  on  this  printout  reflects  a  small 
business  that  will  no  longer  be  subject  to  the  reporting  and  other 
burdens  of  the  Davis-Bacon  Act.  It  is  a  large  printout,  and  each 
line  is  a  small  business  that  will  no  longer  be  subject  to  the  Davis- 
Bacon  under  the  administration's  proposal. 

At  the  same  time,  these  contracts  represent  only  4  percent  of  the 
dollars  expended  for  Federal  construction  contracts.  Therefore,  the 
labor  protection  standards  of  the  Davis-Bacon  Act  will  continue  to 
apply  to  contracts  that  account  for  96  percent  of  the  dollars  spent 
on  Federal  construction. 

The  administration's  package  also  proposes  major  reductions  in 
bureaucratic  reporting  requirements  under  Davis-Bacon.  First,  the 
administration  proposal  would  eliminate  the  requirement  for  sub- 
mission of  payroll  data  on  any  covered  contracts  under  $100,000 — 
that  is  to  say,  the  repair  and  alteration  contracts  between  $50,000 
and  $100,000^would  no  longer  be  subject  to  any  reporting  require- 
ments. A  procurement  colleague  from  the  Department  of  Interior 
reported  to  me  recently  an  example  of  a  $10,000  painting  job  in  a 
Department  of  Interior  location  that  they  could  get  nobody  to  bid 
for  because  there  were  no  contractors  willing  to  undertake  the  re- 
porting requirements  and  the  bureaucratic  requirements  for  such  a 
small  contract.  That  kind  of  situation  would  be  a  thing  of  the  past 
under  the  administration's  proposal. 
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Second,  for  contracts  in  excess  of  $100,000,  the  frequency  for  sub- 
mission of  payroll  data  is  reduced  by  75  percent.  And  third,  the  ad- 
ministration's proposal  would  amend  the  Davis-Bacon  Act  to  pro- 
vide for  the  Secretary  of  Labor  to  issue  regulations  such  that  all 
reporting  requirements  will  be  waived  for  contractors  with  a  his- 
tory of  good  compliance  with  Davis-Bacon. 

These  changes  will  significantly  streamline  the  procurement 
process  by  eliminating  the  flow  of  paper  to  contracting  authorities 
for  60  percent  of  all  Government  construction  contracts  and  reduc- 
ing the  paperwork  burden  on  the  rest  of  the  contracts. 

Next,  to  eliminate  constant  divisive  floor  debates  in  the  Senate 
and  the  House  on  Davis-Bacon,  the  administration's  proposal  pro- 
vides for  a  balanced  pair  of  provisions  to  reduce  the  occasion  for 
such  divisive  and  often  unproductive  battles.  One  of  the  provisions 
states  that  the  Davis-Bacon  Act  will  apply  prospectively  to  new, 
federally-assisted  construction  programs  unless  Congress  decides 
otherwise.  A  second  provision  establishes  an  automatic  inflation 
adjustment  for  the  coverage  threshold,  so  we  will  never  again  have 
the  situation  where  a  $2,000  threshold  stays  unchanged  for  60 
years. 

In  order  to  keep  the  proposal  balanced  given  the  contracts  being 
removed  from  coverage,  the  administration  compromise  includes 
some  very  modest  expansion  of  Davis-Bacon  Act  coverage.  The  pro- 
posal codifies  the  Department  of  Labor's  longstanding  site  of  work 
regulations  that  have  been  the  subject  of  recent  legal  challenges. 

The  proposal  specifies  that  workers  at  batch  plants  or  other  fa- 
cilities that  have  been  established  specifically  to  service  a  Davis- 
Bacon  covered  contract  would  be  covered.  In  other  words,  if  a  con- 
tractor establishes  a  temporary  cement  mixing  facility  to  serve  a 
specific  project  covered  by  Davis-Bacon,  the  Act  would  apply  to  that 
facility. 

The  proposal  does  not  extend  the  Act's  coverage  to  permanent, 
previously  established  facilities. 

Our  proposal  also  nullifies  the  effect  of  a  Court  of  Appeals  deci- 
sion in  the  Midway  case  and  reinstates  the  Department  of  Labor's 
longstanding — these  are  50-year-old  rules  in  many  cases — regard- 
ing truck  drivers  employed  by  contractors  and  subcontractors  haul- 
ing materials  and  supplies  to  a  Davis-Bacon  covered  site. 

However,  truck  drivers  employed  by  a  material  supplier  or  an 
independent  trucking  firm  to  haul  materials  or  garbage  to  or  from 
a  Davis-Bacon  project  from  a  noncovered  supply  source  would  not 
be  covered  under  the  administration's  proposal! 

So  that,  for  example,  if  Home  Depot  is  delivering  supplies  to  a 
Davis-Bacon  covered  workplace,  the  Home  Depot  truck  drivers 
would  not  be  covered  by  the  administration  proposal.  If  a  contrac- 
tor hires  an  independent  trucker  to  haul  off  waste  to  a  municipal 
waste  dump,  that  would  not  be  covered  by  the  administration  pro- 
posal. 

So  the  status  of  independent  trucking  firms,  contrary  to  some  of 
the  claims  that  have  been  made,  that  haul  to  or  from  a  noncovered 
Davis-Bacon  contract  is  not  changed  by  the  administration  pro- 
posal. And  these  two  changes  in  reality  simply  maintain  or  rein- 
state Department  of  Labor  50-year-old  rules  and  do  not  represent 
any  significant  expansion  of  the  Act's  coverage. 
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Next,  to  eliminate  the  uncertainty  regarding  the  application  of 
Davis-Bacon  to  leased  construction  projects  and  to  avoid  further 
litigation  on  this  matter,  the  administration  proposal  specifically 
addresses  the  question  of  applicability  of  Davis-Bacon  to  leases  of 
real  property.  This  issue,  as  has  been  pointed  out  earlier,  has  been 
the  subject  of  debate  and  litigation  for  years.  The  Department  of 
Justice  Office  of  Legal  Counsel  recently  issued  an  opinion,  conclud- 
ing that  the  application  of  Davis-Bacon  to  leased  construction  must 
be  determined  by  reviewing  the  specific  facts  of  each  case.  Such 
case-by-case  determination  will  be  difficult  to  implement  and  will 
only  perpetuate  litigation. 

Senator  Simon.  I  do  not  mean  to  rush  you,  but  we  are  running 
into  some  time  constraints  here;  if  you  can  conclude  your  presen- 
tation. 

Mr.  Kelman.  ok.  Let  me  just  conclude  with  an  overall  observa- 
tion. I  am  sorry  for  having  gone  on  too  long;  I  apologize. 

Over  the  years,  Davis-Bacon  has  been  the  subject  of  great  par- 
tisan bitterness,  and  the  bitterness  has  produced  decades  of  dead- 
lock where  opponents  have  proposed  radical  changes,  and  support- 
ers have  dug  their  heels  in  against  any  change  at  all.  We  believe 
that  the  administration's  proposal  represents  a  chance,  at  long  last, 
to  break  this  inaction  and  deadlock. 

I  guess  what  I  would  say  to  opponents  of  Davis-Bacon  is  to  look 
at  a  printout  like  this  and  ask  tnem  what  they  would  say  to  the 
many,  many  small  businesses  to  whom  they  make  proposals  that 
are  not  supported  by  anywhere  near  a  majority  of  Senators  to  gut 
the  Davis-Bacon  Act;  those  proposals  get  made  again  and  again, 
and  they  continue  to  be  made  as  symbolic  statements.  They  do  not 
help  the  people  on  this  printout,  and  they  do  not  help  the  procure- 
ment process. 

It  is  easy  to  make  symbolic  statements  on  both  sides.  We  believe 
that  this  compromise  represents  a  fair  chance,  at  long  last,  to 
achieve  something  in  this  area.  We  believe  that  the  alternative  to 
this  is  not  some  sort  of  radical  change  on  either  side,  but  a  continu- 
ation of  the  status  quo,  no  change  at  all. 

So  we  hope  Congress  can  act  on  this  one. 

Thank  you,  sir. 

Senator  SiMON.  Thank  you. 

[The  prepared  statement  of  Mr.  Kelman  may  be  found  in  the  ap- 
pendix.] 

Senator  Simon.  Mr.  Anderson. 

Mr.  Anderson.  Thank  you,  Mr.  Chairman. 

I  appreciate  the  opportunity  to  come  this  morning  and  represent 
the  Department  of  Labor  in  the  discussion  of  the  Davis-Bacon  Act 
reform  proposal. 

At  the  outset,  let  me  State  that  we  are  strongly  committed  to  the 
protections  that  the  Davis-Bacon  Act  affords  construction  workers. 
We  believe  that  the  Davis-Bacon  proposal  presented  today  stream- 
lines and  reforms  the  Federal  procurement  process  and  balances 
the  objectives  of  the  Davis-Bacon  Act  with  this  administration's 
goal  to  streamline  the  Federal  procurement  process  to  reduce  cost 
and  improve  efficiency. 

The  Davis-Bacon  Act  seeks  to  protect  the  local  prevailing  wages 
of  construction  workers  and  preserve  the  labor  standards  of  local 
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communities.  The  administration's  reform  proposal  promotes  the 
goals  of  the  Act  and  recognizes  the  continuing  validity  of  its  under- 
lying precept.  At  the  same  time,  the  proposal  addresses  the  need 
to  reform  the  Act  to  reflect  changes  which  have  affected  the  con- 
struction industry  and  the  work  force  during  the  last  half-century. 

For  these  reasons,  the  Department  of  Labor  fully  supports  this 
Davis-Bacon  reform  proposal  and  urges  its  enactment. 

Mr.  Kelman  has  summarized  the  basic  principles  and  content  of 
the  proposal,  so  I  would  like  to  skip  through  many  of  the  comments 
in  my  prepared  statement. 

Senator  SiMON.  We  will  enter  your  full  statement  in  the  record. 

Mr.  Anderson.  But  I  would  like  to  emphasize  that  there  are 
from  our  point  of  view  five  key  features  of  the  reform  proposal,  spe- 
cifically, increasing  the  dollar  threshold  for  coverage,  which  has  not 
changed  since  1935;  simplifying  the  payroll  reporting  requirements; 
providing  a  private  right  of  action  for  employees;  codifying  the  De- 
partment's site  of  work  regulations;  nullifying  the  effects  of  the 
Midway  court  of  appeals  decision,  which  narrowed  coverage;  and 
creating  clear  standards  for  the  application  of  the  Act  to  leased 
construction  projects. 

Let  me  comment  on  the  payroll  reporting  provisions.  Consistent 
with  the  NPR  recommendations,  the  legislation  would  eliminate 
the  current  statutory  requirement  for  submission  of  weekly  payroll 
data  on  all  covered  contracts  less  than  $100,000,  and  for  contracts 
in  excess  of  $100,000,  the  frequency  of  payroll  submissions  would 
be  changed  from  weekly  to  monthly.  The  Secretary  of  Labor  would 
be  required  to  develop  procedures  for  waiving  the  submission  of 
payroll  data  entirely  for  certain  contractors,  those  who  have  never 
been  debarred,  have  demonstrated  knowledge  of  the  Act  and  its  re- 
quirements, have  a  history  of  compliance,  and  are  otherwise  re- 
sponsible contractors. 

These  changes  will  significantly  benefit  the  procurement  commu- 
nity by  reducing  the  flow  of  paper  to  the  Federal  contracting  agen- 
cies and  reducing  the  paperwork  burdens  on  contractors  and  espe- 
cially these  small  businesses. 

At  the  same  time,  all  contractors  would  still  be  required  to  cer- 
tify with  each  payment  request  to  the  contracting  agency  that  em- 
ployees have  been  properly  compensated  and  that  their  payrolls  are 
correct. 

Let  me  comment  also  on  the  private  right  of  action.  A  new  provi- 
sion would  permit  laborers  and  mechanics,  or  an  organization  au- 
thorized to  represent  such  workers,  who  have  not  been  paid  in  com- 
pliance with  the  Act  to  sue  the  contractor  or  subcontractor  in  Unit- 
ed States  District  Court  to  recover  such  sums.  Successful  litigants 
could  also  recover  additional  equal  amount  as  liquidated  damages 
if  the  violations  were  willful  and  could  be  awarded  attorney's  fees 
and  court  costs  in  such  actions. 

Employees  could  not  bring  such  civil  actions  if  an  administrative 
proceeding  or  judicial  action  has  been  brought  by  the  Department 
of  Labor  on  their  behalf  Coverage  determinations  would  be  re- 
ferred to  the  Secretary  of  Labor  so  that  the  Secretary  has  the  op- 
portunity to  address  any  coverage  issue  that  may  have  broader  im- 
plications. 


25 

These  new  provisions,  which  are  similar  to  rights  currently  avail- 
able under  section  16(b)  of  the  Fair  Labor  Standards  Act,  will  pro- 
vide construction  workers  an  important  alternative  mechanism  for 
ensuring  their  rights  under  the  Act.  And  in  times  of  scarce  enforce- 
ment resources,  a  private  right  of  action  is  a  needed  and  important 
supplement  to  the  Department's  enforcement  efforts. 

On  the  site  of  work,  this  proposal  specifies  that  laborers  and  me- 
chanics at  batch  plants  or  other  supply  facilities,  fabrication  plants, 
tool  yards,  and  similar  facilities  that  are  dedicated  exclusively,  or 
nearly  so,  to  the  performance  of  Davis-Bacon  construction  projects 
are  covered.  This  essentially  codifies  the  Department's  longstand- 
ing site  of  work  regulations  and  clarifies  coverage  principles  in 
light  of  the  uncertainty  resulting  from  the  recent  court  of  appeals 
decision  in  the  Ball  case. 

This  proposal  would  also  nullify  the  effects  of  a  court  of  appeals 
decision  in  the  Midway  Excavators  case  and  reinstate  the  Depart- 
ment's 50-year-old  rule  covering  truck  drivers  employed  by  contrac- 
tors and  subcontractors  who  haul  materials  and  supplies  to  and 
from  covered  Davis-Bacon  sites. 

I  might  say,  parenthetically,  that  in  this  case,  these  changes  sim- 
ply re-establish  the  status  quo  ante,  that  the  adoption  of  these 
principles  in  no  way  expands  the  Davis-Bacon  Act  beyond  which  it 
was  pursued  in  previous  years.  It  simply  restores  the  situation  that 
existed  before  the  court  cases  were  issued. 

On  the  leased  construction  projects,  a  new  provision  clarifies  that 
the  Act  covers  any  new  construction,  complete  rehabilitation,  or  re- 
construction of  any  building  or  work  which  is  constructed,  rehabili- 
tated, or  reconstructed  for  lease  to  and  in  preparation  for  occu- 
pancy by  the  United  States  or  the  District  of  Columbia  with  an  an- 
nual average  rental  in  excess  of  $100,000.  And  this  provision  would 
clarify  the  current  uncertainty  which  exists  because  of  conflicting 
judgments  by  the  Office  of  Legal  Counsel  of  the  Justice  Depart- 
ment. This  would  make  it  very  clear  and  provide  a  uniform  stand- 
ards that  would  apply  to  the  leased  construction  projects. 

Let  me  skip  ahead  and  say  that  we  believe  the  proposals  in  these 
provisions  will  reduce  or  eliminate  the  uncertainty  and  would  mini- 
mize the  potential  for  future  litigation  on  the  issue  of  the  applica- 
tion of  the  Act  to  leases  of  real  property. 

So  I  would  say  again,  Mr.  Chairman,  that  the  administration's 
Davis-Bacon  reform  proposal  will  bring  about  needed  reforms  in 
the  Act  while  ensuring  essential  protection  for  construction  work- 
ers. It  also  supports  the  goal  of  the  administration  and  the  Con- 
gress to  streamline  the  Federal  procurement  process.  I  would 
therefore  again  urge  that  the  Congress  adopt  these  proposals. 

I  thank  you  very  much. 

[The  prepared  statement  of  Mr.  Anderson  may  be  found  in  the 
appendix.] 

Senator  Simon.  I  thank  you. 

Mr.  Kelman,  if  I  may  first  ask  you  a  question  on  another  subject 
that  we  have  met  on  before.  You  and  I  met  with  Alice  Riylin  and 
John  Sweeney  of  the  Service  Employees  International  Union  on  a 
problem  in  connection  with  where  there  is  contracting  out,  to  pro- 
tect workers.  I  hear  rumors  that  that  is  getting  worked  out  satis- 
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factorily.  Is  that  the  case,  or  should  I  prepare  an  amendment  to 
this  bill? 

Mr.  Ki-njviAN.  We  will  keep  you  informed.  We  are  involved  in  on- 
going discussions  about  a  way  to  craft  an  appropriate  remedy  to 
that  problem.  The  Service  Employees  International  Union  is  also  in 
contact  with  the  Contract  Services  Association,  an  employer  organi- 
zation, to  discuss  this  issue  and  to  try  to  work  something  out.  We 
will  keep  you  informed  about  the  status  of  those  efforts. 

Senator  Simon.  If  vou  could  do  that;  and  if  we  do  not  get  it  re- 
solved before  this  bill  gets  reported  out  of  committee,  frankly,  at 
that  point  in  committee,  I  think  I  will  put  an  amendment  on  it.  So 
if  we  could  get  it  worked  out  soon,  I  would  appreciate  it. 

Let  me  play  the  devil's  advocate  just  for  a  moment  here.  Much 
of  the  bill  clearly  is  good.  But  when  you  show  that  long  list  of  com- 
panies that  are  exempt,  if  you  were  to  show  me  a  printout  of  em- 
ployees of  those  companies  who  are  no  longer  going  to  be  protected, 
it  would  be  a  much  longer  list.  Will  the  result  of  this  increase  to 
$100,000,  for  example,  be  to  depress  the  wages  of  those  workers, 
and  is  that  part  of  the  way  we  save  $100  million? 

Mr.  KEIJ4AN.  As  I  said  a  few  times  in  my  testimony,  what  we 
have  tried  to  do  is  present  a  balanced  package.  In  the  procurement 
system  in  general,  and  in  fact,  any  time  people  buy  something,  the 
same  thing  in  the  private  sector,  in  companies,  you  have  a  situa- 
tion where  a  small  percentage  of  the  dollars  is  accounted  for  by  a 
large  number  of  actions.  This  is  not  just  the  case  in  construction, 
but  in  general;  if  you  look  at  the  Federal  procurement  process  in 
general,  something  like  70  to  80  percent  of  the  number  of  contract 
actions  are  for  under  $2,500  a  year.  They  only  account  for  2  per- 
cent of  the  procurement  dollars  we  spend.  Most  of  the  dollars  to 
things  like  planes  and  computers  and  so  forth. 

I  think  our  view  within  the  administration  has  been  that  the  bu- 
reaucratic and  administrative  costs  both  for  the  Federal  Grovern- 
ment,  which  are  very  high,  and  for  the  small  business  owners, 
which  are  disproportionate — these  are  people  who  do  not  have  com- 
puterized systems  and  are  not  used  to  dealing  with  the  Federal 
Government — that  the  administrative  costs  for  tnese  large  numbers 
of  small  contracts  are  just  putting  a  lot  of  waste  into  the  system, 
and  that  if  we  want  to  work  to  make  sure  that  we  overall  are  pro- 
tecting the  wages  of  construction  workers,  let  us  do  it,  for  example, 
by  trying  to  respect  the  common  principle  that  says  if  you  have  a 
law,  let  us  make  sure  it  is  enforced.  Everybody  snould  be  able  to 
agree  with  that.  Let  us  do  it  on  that  end,  rather  than  having  fea- 
tures of  the  law  that  create  such  extensive  bureaucratic  burdens 
for  the  Government,  such  extensive  bureaucratic  burdens  for  lots 
of  very  small  contractors.  That  just  did  not  seem  to  be  the  right 
balance. 

Senator  Simon.  But  with  all  due  respect  to  your  answer,  you  did 
not  answer  my  question.  The  question  is  whether,  in  fact,  we  are 
going  to  depress  the  wages  of  those  small  firms.  And  I  guess  a 
Question  for  you  also,  Mr.  Anderson,  is  whether,  after  exempting 
tnese  firms,  we  are  going  to  have  some  monitoring  to  find  out  what 
is  happening  and  whether  we  are  in  fact  depressing  the  wages. 

Mr.  Andp:rson.  Senator,  I  am  by  profession  an  economist,  and  I 
would  like  to  answer,  if  I  may,  the  way  an  economist  would  answer 
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that  question.  You  have  competition  in  the  labor  market  between 
small  contractors  doing  this  kind  of  work.  In  order  to  argue  that 
to  remove  the  Davis-Bacon  protections  would  depress  wages,  one 
would  have  to  argue  that  the  Davis-Bacon  protections  inflate  wages 
at  the  present  time,  you  see,  because  if  the  Davis-Bacon  Act  is,  as 
it  is  supposed  to  be,  a  device  through  which  the  prevailing  wage 
of  the  local  community  is  paid — not  that  the  Davis-Bacon  raises 
wages  above  the  level  that  would  otherwise  exist,  but  simply  that 
the  wage  paid  would  be  equal  to  the  prevailing  wage — if  you  re- 
move that  protection,  if  the  wage  under  Davis-Bacon  is  not  signifi- 
cantly above  the  wage  that  would  otherwise  exist,  then  removing 
the  protection  would  not  tend  to  depress  the  wage  level  in  that 
community. 

Senator  Simon.  But  let  us  be  realistic.  Steve  Kelman  mentioned 
a  $60,000  painting  job,  I  think — or  whatever  it  was 

Mr.  Kelman.  A  $10,000  job. 

Senator  Simon  [continuing].  I  can  hire  union  painters,  and  I  am 
going  to  have  to  pay,  I  do  not  know,  $15  an  hour.  I  can  hire  people 
at  minimum  wage  for  $4.25.  And  if  I  hire  people  at  $4.25,  I  am 
going  to  have  a  better  shot  at  getting  that  contract.  Isn't  that  the 
reality? 

Mr.  Anderson.  If  it  is  a  union  job,  and  the  wage  that  is  deter- 
mined to  be  the  prevailing  wage  in  that  community  is  the  union 
wage,  then  removing  the  Davis-Bacon  protections  would  open  up 
the  market  for  other  wages  to  be  paid,  and  you  probably  would 
have  a  reduction. 

But  I  think  that  the  answer  to  your  question.  Senator  Simon,  is 
one  that  would  have  to  be  obtained  through  examining  the  way 
local  labor  markets  operate,  doing  an  empirical  study  to  examine 
the  impact  of  the  Davis-Bacon  Act  and  its  administration  on  the 
wage  level.  I  have  not  seen  any  reliable  evidence  that  would  sug- 
gest that. 

Senator  Simon.  My  instinct  is  that  what  I  am  talking  about  is 
practical  and  that,  yes,  we  are  going  to  save  some  paperwork.  But 
I  am  concerned,  and  at  the  very  least,  what  I  want  is  an  amend- 
ment in  here  that  requires  the  Department  of  Labor  to  monitor 
this,  so  we  find  out  whether  in  fact  the  net  result  for  these  smaller 
contracts  is  that  we  are  depressing  the  wages  in  these  areas.  And 
my  fear  is  that  that  is  precisely  what  is  going  to  happen. 

Now,  let  me  ask  both  of  you  a  second  question,  this  question  of 
helpers,  which  are  silent  in  the  law.  What  if  I  get  a  $200,000  con- 
tract— what  is  to  prevent  me  from  hiring  3  carpenters  and  20  help- 
ers? The  3  carpenters  are  protected  under  the  prevailing  wage;  the 
helpers  are  not  protected.  Why  can't  I  do  that? 

Mr.  Kelman.  Right  now,  the  Reagan  era  regulations  permitting 
employment  of  helpers  have  not  gone  into  effect;  they  have  been 
stayed  by  Congress  in  a  series  of  annual  appropriation  bills.  So 
right  now  under  the  law,  you  could  not  do  that,  and  the  question 
is  what  the  status  of  helpers  should  be  in  the  future. 

The  administration  has  committed  to  try  to  achieve  some  equi- 
table resolution  of  this  very  contentious  issue  over  the  next  year. 
Right  now,  you  could  not  do  anything  like  what  you  said.  There  is 
a  lot  of  money  at  stake  in  the  helpers  issue,  and  there  are  a  lot 
of  arguments  on  both  sides.  I  think  we  realize  in  the  administra- 
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tion  that  we  are  going  to  need  to  address  it,  and  address  it  in 
shorter  rather  than  longer  order. 

Senator  Simon.  You  say  "over  the  next  year."  Frankly,  I  know 
this  business  of  drafting  regulations  is  an  excessively  slow  one.  But 
I  guess  I  would  feel  much  more  comfortable  about  passing  this  bill 
if  we  had  those  regulations  in  place.  Is  there  any  possibility  of  get- 
ting this  done  in  6  weeks,  8  weeks? 

Mr.  Kkijvian.  Do  you  mean  getting  the  administration's  position 
on  the  helper  regulation,  or  on  the  issue  of  helpers  in  the  next  6 
or  8  weeks? 

Senator  SiMON.  Yes. 

Mr.  Keijvian.  I  would  tend  to  doubt  it.  I  think  we  are  going  to 
try  to  do  it  quickly.  I  certainly  cannot  commit  the  administration 
to  have  anything  out  in  6  to  8  weeks,  even  under  the  new  proposal. 

Senator  Simon.  Can  you  send  me  a  letter,  telling  me  how  quickly 
you  can  do  it? 

Mr.  Kelman.  Yes. 

Senator  Simon.  Ten  days  after  we  make  a  decision  to  get  500,000 
troops  in  Somalia,  we  can  have  them  over  in  Somalia;  but  we  can- 
not in  8  weeks  get  a  regulation  drafted  or  even  a  general  sense  of 
what  it  is  going  to  be. 

Mr.  Kelman.  Senator,  we  will  provide  that  letter. 

Mr.  Anderson.  Might  I  add  to  that,  Mr.  Chairman,  the  regu- 
latory rulemaking  process  which  is  now  in  place  and  approved  by 
the  OfTice  of  Management  and  Budget  requires  a  very  deliberate 
consultative  process. 

Senator  Simon.  I  understand. 

Mr.  Anderson.  So  that  before  the  regulation  can  be  approved, 
what  we  do  is  go  out  and  ask  those  who  are  going  to  be  affected 
by  that  regulation  what  they  think  about  it.  We  seek  their  ideas 
on  how  the  regulation  can  be  made  most  effective.  That  takes  time. 

We  have  on  the  agenda  now  for  the  fiscal  1995  year  within  the 
Department  of  Labor  on  the  regulatory  agenda  the  helper  issue, 
and  we  fully  expect  to  address  that  in  a  very  serious  and  concerted 
way. 

Senator  Simon.  I  understand  this  lengthy  procedure  for  formally 
getting  a  regulation.  What  I  would  like  from  the  Secretary  of 
Labor — and  I  suppose  you  have  to  clear  this  with  0MB,  too — is  the 
intent  of  what  that  regulation  is  going  to  be.  What  do  you  intend 
in  terms  of  the  helper  regulation? 

Mr.  KI':lman.  Or  at  least  the  intent  of  our  proposal.  Presumably, 
a  regulation,  as  Dr.  Anderson  was  saying,  goes  out  for  public  com- 
ment and  so  forth,  and  we  cannot  say  in  advance  of  a  public  com- 
ment process  what  we  plan  to  do. 

Senator  Simon.  Oh,  I  understand;  you  cannot  give  me  that 
final 

Mr.  Anderson.  Can  I — and  maybe  at  the  hazard  of  going  farther 
than  we  should — but  let  me  say  this.  It  seems  to  me,  Mr.  Chair- 
man, that  what  we  should  be  aiming  for  here  is  a  balance,  a  bal- 
ance between  the  legitimate  interest  in  expanding  employment  op- 
portunities for  semi-skilled  workers  in  the  construction  industry  on 
the  one  hand,  and  our  interest  in  developing  a  skilled  work  force 
on  the  other  hand.  That  is  the  thrust  of  the  administration's  posi- 
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tion  on  work  force  development,  and  we  need  to  balance  these  two 
within  the  construction  industry. 

Senator  Simon.  And  I  am  all  for  that.  What  I  do  not  want  to  do 
as  part  of  the  balance  is  depress  wages  for  a  lot  of  people.  And  I 
know  you  do  not  want  that,  and  you  do  not  want  that. 

Mr.  Kelman.  That  is  correct. 

Senator  Simon.  But  my  fear  is  that  inadvertently,  we  could  do 
that  if  we  are  not  careful.  So  I  would  appreciate  anything  you  can 
get  me  along  that  line. 

I  was  just  about  to  excuse  the  two  witnesses,  and  I  see  Senator 
Metzenbaum  coming  in.  We  delayed  their  testimony  for  a  while  so 
you  could  get  over  here,  and  I  particularly  hope  you  will  be  tough 
on  one  of  the  witnesses  here,  Senator  Metzenbaum. 

Senator  METZENBAUM.  I  will  be  very  tough  on  one  of  the  wit- 
nesses. 

Mr.  Chairman,  I  apologize  for  being  late,  but  the  President  and 
the  Attorney  General  and  everybody  else  were  present  to  celebrate 
the  agreement  on  the  conference  report  on  the  crime  bill,  and  I 
went  down  to  participate  in  that.  So  I  do  apologize  to  Mr.  Kelman 
and  Mr.  Anderson. 

Let  me  just  ask  a  few  questions,  if  I  may,  Mr.  Chairman. 

Senator  Simon.  Go  right  ahead. 

Senator  Metzenbaum.  One  of  the  most  important  elements  of 
the  administration's  proposal  is  the  private  right  of  action.  Workers 
have  this  right  under  many  of  our  Federal  labor  laws,  such  as  min- 
imum wage  and  civil  rights,  but  up  until  now,  they  have  not  had 
this  right  under  the  Davis-Bacon  Act.  How  strongly  is  the  adminis- 
tration committed  to  this  proposal? 

Mr.  Kelman.  I  think,  Senator — I  guess  the  first  thing  I  would 
say  is  the  principle  that  all  of  us  should  accept,  that  if  you  have 
a  law,  it  should  be  enforced.  I  think  we  all  ought  to  be  able  to  agree 
on  that. 

I  think  there  is  a  lot  of  evidence  that,  with  the  limitations  in  re- 
sources in  the  Labor  Department,  the  lengthy  investigative  proce- 
dures and  so  forth,  that  we  need  to  beef  up  enforcement  of  the 
Davis-Bacon  law.  And  I  think  the  administration  is  definitely  com- 
mitted as  part  of  this  package  to  something  that  would  allow 
beefing  up  the  enforcement  through  some  sort  of  worker-initiated 
remedy. 

Now,  I  know  there  have  been  concerns  expressed  about  a  remedy 
that  goes  into  the  Federal  courts  as  opposed  to  another  kind  of 
worker-initiated  remedy,  and  I  guess  what  I  would  say  to  people 
who  are  worried  about  a  worker-initiated  remedy  that  goes  into  the 
Federal  courts  is  that,  number  one,  if  you  agree  with  us  that  we 
do  need  stepped-up  enforcement,  that  if  we  are  going  to  have  a  law, 
it  should  be  enforced,  and  number  two,  if  this  compromise  is  some- 
thing that  you  can  accept  except  for  the  fact  you  cannot  live  with 
a  remedy  that  goes  into  the  Federal  courts,  let  us  sit  down  and  talk 
about  a  remedy  that  is  worker-initiated  that  would  stay  out  of  the 
Federal  courts,  if  that  is  your  problem. 

If  you  are  just  using  criticism  of  this  provision  as  part  of  a  gen- 
eral effort  to  say  we  do  not  want  change,  we  have  unacceptable 
proposals  to  eliminate  the  Davis-Bacon  Act  entirely,  and  so  forth, 
then  it  is  silly  to  have  the  discussion.  But  if  people  are  going  to 
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say  we  appreciate  lots  of  features  of  this  proposal,  we  understand 
the  need  to  enforce  the  laws  that  we  have  in  this  country,  we  are 
willing  to  accept  a  worker-initiated  remedy  but  we  have  problems 
with  something  that  goes  into  the  Federal  courts,  then  let  us  sit 
down  and  have  a  conversation  about  it. 

Senator  Mktzknbaum.  Well,  I  am  not  sure  that  I  am  not  sympa- 
thetic to  the  point  of  view  of  giving  the  worker  the  right  to  go  into 
Federal  court;  in  fact,  I  believe  that  I  am.  But  I  just  wanted  to  get 
the  position  of  the  administration. 

Have  there  been  many  violations  of  the  Act  that  have  gone  unen- 
forced due  to  inadequate  Government  resources,  if  you  know?  Do 
you  have  any  estimate  as  to  how  many,  Mr.  Anderson? 

Mr.  Anderson.  In  the  last  year,  1  believe  there  were  1,200  to 
1,300  investigations  of  violations  of  the  Davis-Bacon  which  affected 
12,000  workers  and  payments  of  $4  million  in  fact  paid  under  the 
Davis-Bacon  enforcement. 

I  think  I  should  say  that  the  reduction  in  the  enforcement  re- 
sources available  to  the  Wage-Hour  Division  has  probably  affected 
the  degree  to  which  investigations  can  be  conducted  for  the  viola- 
tions. 

I  can  provide  more  specific  numbers  for  you  on  that  if  you  are 
interested. 

Senator  Metzenbaum.  Well,  I  think  the  administration  proposal 
is  an  interesting  one.  I  think  that  this  Senator  will  want  to  con- 
sider it.  This  Senator  must  take  sort  of  an  oath  of  full  disclosure 
and  make  it  clear  to  this  audience  that  one  of  the  witnesses  here 
is  the  father  of  two  of  my  grandchildren,  so  he  has  a  special  entre 
to  me  to  be  more  persuasive  in  his  arguments  because  he  sees  more 
of  me  when  I  come  to  see  those  beloved  grandchildren. 

But  I  am  glad  that  I  was  able  to  get  back  here  in  time  to  at  least 
participate  just  for  a  minute  or  to  and  to  acknowledge  the  presence 
of  both  of  you  and  my  pride  in  the  work  that  Dr.  Kelman  is  doing 
and  that  you  are  doing,  Mr.  Anderson.  Thank  you  very  much  for 
your  cooperation. 

Mr.  Kelman.  Thank  you. 

Mr.  Anderson.  Thank  you. 

Senator  Metzenbaum.  I  gather  there  is  a  third  panel  waiting. 

Senator  Simon.  Yes.  We  thank  both  of  you  very  much. 

Unless  there  is  some  preference  on  the  final  panel,  I  will  start 
with  Mr.  Stewart  and  go  right  down  the  line.  We  can  enter  your 
full  statements  in  the  record,  and  if  you  would  try  to  confine  your 
remarks  to  about  5  minutes,  we  would  appreciate  it. 

Mr.  Stewart. 

STATEMENTS  OF  RICHARD  T.  STEWART,  PRESffiENT,  MONT- 
GOMERY MECHANICAL  SERVICES,  INCORPORATED,  WASH- 
INGTON, DC;  HAMILTON  V.  BOWSER,  PRESIDENT,  EVANBOW 
CONSTRUCTION  COMPANY,  EAST  ORANGE,  NJ;  AND  CINDY 
ATHEY,  PRESIDENT,  PRECISION  WALL  TECH,  FALLS 
CHURCH,  VA,  ACCOMPANIED  BY  MAURY  BASKIN,  GENERAL 
COUNSEL,  ASSOCIATED  BUILDERS  AND  CONTRACTORS 

Mr.  Stewart.  Thank  you,  Mr.  Chairman,  and  good  afternoon  to 
you  at  this  point. 
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My  name  is  Richard  Stewart.  I  am  president  of  Montgomery  Me- 
chanical Services,  which  is  a  minority-owned  corporation  located  in 
the  District  of  Columbia.  I  hold  a  contracting  license,  a  master 
plumber  and  master  air  conditioning  and  refrigeration  licenses  in 
the  District  of  Columbia. 

I  am  here  today  because  I  want  to  express  my  support  for  the 
Davis-Bacon  Act.  I  ask  this  committee  to  recommend  legislation 
that  will  strengthen  and  improve  this  enforcement. 

I  started  in  the  mechanical  construction  trades  nearly  25  years 
ago  as  an  apprentice  with  the  United  Association  of  Journeymen 
and  Apprentices  of  the  Plumbing  and  Pipe  Fitting  Industry  of  the 
United  States  and  Canada  Apprenticeship  Program  in  Wasnington, 
DC.  At  that  time,  there  were  very  few  African  Americans  in  the 
plumbing  trade  in  this  area.  Today,  minority  participation  is  sub- 
stantial and  increasing. 

I  worked  as  a  journeyman  plumber  from  1975  imtil  1988,  during 
which  time  I  attended  small  business  classes  and  courses  at  How- 
ard University.  Then,  in  1988,  I  purchased  a  controlling  interest  in 
Montgomery  Mechanical  Services.  At  first,  we  secured  small  Gov- 
ernment contracts  in  the  District  of  Columbia  and  participated  in 
joint  ventures  with  larger  majority-owned  firms,  doing  subcontract- 
ing work  in  mechanical  trades  with  them. 

This  enabled  my  firm  to  obtain  valuable  experience  necessary  to 
compete  for  larger  contracts,  both  public  and  privately  financed. 
Gradually,  we  began  to  build  our  work  force,  and  today,  we  employ 
approximately  27  people. 

During  the  past  6  years,  we  have  worked  as  a  general  contractor 
and  as  a  subcontractor  on  all  types  of  construction  projects,  includ- 
ing public  schools,  military  installations,  such  as  Walter  Reed 
Army  Hospital  and  Andrews  Air  Force  Base,  Government  office 
buildings  and  airports.  We  have  developed  expertise  in  all  phases 
of  commercial  and  industrial  mechanical  contracting. 

One  of  the  big  reasons  we  were  able  to  build  Montgomery  Me- 
chanical Services  into  a  viable  mechanical  contracting  business 
during  the  past  6  years  is  because  of  the  Davis-Bacon  Act.  I  found 
that  the  Davis-Bacon  Act,  by  eliminating  wages  as  a  competitive 
factor,  creates  a  level  playing  field  on  which  to  compete  for  Govern- 
ment contracts  that  provide  an  opportunity  for  companies  like  mine 
to  compete  with  large  and  small  contractors  on  the  basis  of  our 
management  ability  and  high  productivity. 

The  Davis-Bacon  Act  discourages  contractors  fi-om  competing  for 
Government  contracts  based  on  their  ability  to  pay  substandard 
wages.  Requiring  Government  contractors  to  pay  prevailing  wages 
contributes  to  creating  stability  in  the  construction  industry  that 
would  not  otherwise  exist. 

I  believe  that  stability  in  the  construction  industry  means  not 
only  participation  in  the  mechanical  industry,  but  also  a  strong 
commitment  to  the  local  community.  My  community  is  important 
to  me  because  my  work  force  comes  from  it.  for  this  reason,  I  try 
to  do  whatever  is  possible  to  encourage  young  people  to  enter  the 
construction  trades. 

At  one  time,  the  building  trades  were  popular  careers.  Now,  how- 
ever, school  counselors  do  not  encourage  young  people  to  consider 
the  construction  trades  unless  they  experience  academic  problems. 
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As  a  result,  we  are  losing  our  skilled  craft  workers.  Young  people 
need  to  realized  that  by  starting  out  in  the  trenches,  they  can  sonne 
day  own  their  own  companies.  Apprenticeship  programs  provide 
the  training  and  the  skill  to  achieve  this  goal. 

The  Davis-Bacon  Act  encourages  apprenticeship  training  by  cre- 
ating a  financial  incentive  for  contractors  to  funa  and  support  ap- 
prenticeship training  by  allowing  them  to  pay  employees  who  are 
registered  in  apprenticeship  programs  approved  by  the  U.S.  De- 
partment of  Labor's  Bureau  of  Apprenticeship  and  Training  less 
than  the  prevailing  wage  otherwise  required  on  the  job.  In  return, 
contractors  invest  in  the  financial  support  of  such  programs. 

I  have  found  that  one  of  the  principle  reasons  that  other  contrac- 
tors are  able  to  underbid  us  for  private  construction  contracts  is 
that  they  often  pay  substandard  wages  and  do  not  sponsor  formal 
apprenticeship  training  programs  because  of  their  expense.  As  a  re- 
sult, manv  of  these  contractors  depend  on  low-skilled  workers  who 
are  provicled  little,  if  any,  formal  training. 

I  have  heard  it  argued  that  the  Davis-Bacon  Act  interferes  with 
providing  expanded  employment  opportunities  for  minority  work- 
ers. However,  it  has  never  interfered  with  our  ability  to  hire  quali- 
fied minorities. 

Senator  Simon.  We  will  enter  your  full  statement  in  the  record, 
Mr.  Stewart,  and  if  you  could  just  summarize  the  balance  in  your 
own  words,  please. 

Mr.  Stewart.  In  summary,  I  listened  to  the  question  that  you 
have  laid  out  on  the  table,  and  if  the  Davis-Bacon  Act  were  re- 
pealed and  made  even  where  we  have  to  submit  certified  payrolls 
on  $100,000  to  $500,000  jobs— it  all  depends  on  what  kind  of  work 
it  is — and  you  will  give  exemptions  for  contractors  that  have  never 
been  cited  for  a  violation,  then  in  essence  you  are  saying  those  con- 
tractors will  never  be  cited  for  violations,  because  you  have  no 
record  of  tracking  them  on  any  job. 

For  contracts  that  are  under  $25,000,  or  $25,000  and  $100,000, 
if  you  require  them  not  to  submit  certified  payrolls,  then  I  think 
the  worker  himself  is  going  to  be  affected — not  the  contractor,  only 
the  worker — ^because  what  is  going  to  happen  is  we  are  all  going 
to  pay  roughly  the  same  dollar  amount  for  a  screw.  The  other  item 
is  labor.  If  you  have  a  large  fluctuation  in  the  cost  of  the  bid,  then 
it  has  to  be  labor,  so  they  are  going  to  take  it  from  the  worker. 

Senator  Simon.  And  if  I  may  ask,  are  your  contracts  mostly 
under  $100,000? 

Mr.  Stewart.  I  bid  on  contracts  from  $10,000  on  up,  yes.  I  am 
a  small  contractor.  I  do  $3  to  $4  million  a  year. 

Senator  SiMON.  But  to  compete  for  an  under  $100,000  contract, 
the  only  flexible  item  you  are  saying  is  labor,  and  you  will  have  to 
depress  labor  in  order  to  be  competitive. 

Mr.  Stewart.  Yes;  and  I  will  not  be  competitive,  and  I  will  go 
out  of  business  tomorrow. 

Senator  SiMON.  I  think  that  is  a  pretty  powerful  statement,  and 
I  thank  you. 

Mr.  Stewart.  Thank  you. 

[The  prepared  statement  of  Mr.  Stewart  may  be  found  in  the  ap- 
pendix.] 

Senator  Simon.  Mr.  Bowser. 
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Mr.  Bowser.  Senator,  thank  you  for  inviting  us  today. 

I  think  when  we  talk  about  the  Davis-Bacon  Act,  we  hear  about 
reform,  and  expansion  was  mentioned.  But  I  think  the  thing  we 
also  have  to  think  about  is  simplification. 

There  are  a  couple  of  items  in  general  that  I  think  we  ought  to 
consider.  One  is  that  90  percent  of  the  construction  in  the  United 
States  is  in  the  private  sector.  Only  10  percent  is  in  the  public  sec- 
tor. The  10  percent  is  definitely  affected  by  the  Davis-Bacon  Act. 

Another  interesting  statement  that  was  made  this  morning  was 
that  there  are  4  million  union  members.  We  believe  there  are  an- 
other 16  million  craftsmen  out  there  who  are  not  in  organized 
labor.  So  that  should  be  brought  into  the  whole  formula  that  we 
use  to  arrive  at  a  bill. 

My  name  is  Hamilton  Bowser.  I  am  a  general  contractor  and  a 
construction  manager.  My  office  is  in  the  State  of  New  Jersey,  and 
we  work  in  the  Northeast.  Our  company  has  been  in  business  for 
25  years.  We  work  primarily  in  New  York  and  New  Jersey,  which 
are  heavily  unionized  areas,  so  the  impact  of  Davis-Bacon  is  close 
to  our  hearts. 

I  might  also  mention  that  I  have  served  as  president  of  the  Na- 
tional Association  of  Minority  Contractors,  and  as  an  American  of 
African  descent,  I  am  very  concerned  about  the  ability  of  minorities 
to  do  business  in  the  marketplace. 

There  was  a  comment  made  this  morning  that  there  would  be  an 
exeixiption  in  the  new  bill  for  renovation  work  at  $50,000,  where  it 
would  be  $100,000  for  new  construction.  Actually,  in  construction, 
most  work  that  is  below  $100,000  is  renovation  work.  To  make  it 
simple,  use  the  same  level  of  $100,000  for  both  new  and  renovation 
work. 

Also,  speaking  for  the  National  Association  of  Minority  Contrac- 
tors, we  do  support  generally  the  administration  proposals.  I  per- 
sonally do  not  believe  that  $500,000  is  a  good  limit  to  not  have 
Davis-Bacon  apply.  I  think  $200,000  would  be  an  adequate  figure, 
and  that  is  because  the  public  buildings  division  of  the  General 
Services  Administration  mentioned  almost  10  years  ago  that  60 
percent  of  the  contracts  that  they  let  were  below  $100,000.  In  to- 
day's market,  that  would  be  $175,000  or  so.  So  I  think  $200,000 
would  be  a  more  reasonable  limit. 

I  have  an  objection  to  the  way  so-called  prevailing  wage  is  estab- 
lished. I  do  not  think  either  the  intent  of  the  law,  the  rules,  or  the 
regulations  are  followed.  In  the  State  of  New  Jersey,  the  Labor  De- 
partment calls  the  union  hall  and  asks  what  are  you  paying,  and 
that  is  prevailing  wage.  That  is  not  prevailing  wage.  That  is  a  cop- 
out  to  the  unions. 

I  believe  the  Labor  Department  should  do  an  appropriate  study 
and  arrive  at  a  so-called  prevailing  wage,  or  adopt  another  method, 
and  that  is  to  find  out  what  some  averages  are.  In  New  Jersey,  we 
pay  most  of  our  skilled  craftsmen  about  $25  an  hour.  Many  of  the 
smaller  residential  and  commercial  contractors  pay  their  craftsmen 
about  $15  an  hour.  So  what  I  propose  is  let  us  go  halfway  in  be- 
tween. Let  us  say  if  the  Labor  Department  does  not  have  the  man- 
power to  do  a  study,  that  instead  of  that,  go  ahead  to  the  union 
hall  and  use  a  figure  of  80  percent  of  their  rate  as  prevailing  wage. 
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What  will  this  do?  This  will  encourage  small  contractors  to  go 
ahead  and  bid  on  prevailing  wage  jobs.  It  will  encourage  minority 
contractors  to  bid  on  prevailing  wage  jobs.  Going  back  to  that  fig- 
ure of  90  percent  of  the  work  is  in  the  private  sector,  most  minority 
firms  exist  because  they  exist  in  private  work,  not  public  work. 
Therefore,  they  have  to  go  from  that  $15  up  to  prevailing  wage.  It 
is  a  big  jump  from  $15  to  $25  an  hour.  And  these  figures  are  not 
consistent  across  the  country;  it  is  only  generally  in  the  New  Jersey 
area. 

So  to  encourage  these  smaller  contractors,  I  think  we  can  all  ac- 
cept that  it  is  easy  to  go  from  $15  to  $20  an  hour,  but  it  is  tough 
to  go  from  $15  to  $25  and  then  take  your  manpower  and  hope  they 
drop  back  to  a  $15  wage  scale,  which  is  all  you  can  pay  in  a  com- 
petitive atmosphere. 

There  is  another  part,  which  is  the  benefits  portion,  which  is 
quite  often  overlooked.  In  our  area,  and  probably  across  the  United 
States,  when  they  establish  prevailing  wage,  they  again  ask  the 
union  what  are  the  benefits  they  pay  and  then  duplicate  almost  to 
the  penny  what  the  union  pays  in  benefits.  This  may  not  seem  like 
very  much,  but  when  you  are  talking  about  35  to  40  percent  of 
basic  wage,  it  is  a  big  factor  in  your  doing  business. 

Senator  Simon.  Could  you  summarize  the  balance  of  your  state- 
ment? We  will  enter  your  full  statement  in  the  record. 

Mr.  Bowser.  Yes.  A  number  of  things  ought  to  be  considered. 
One,  I  think  the  whole  discussion  about  helpers  is  out-of-kilter.  I 
think  we  have  to  put  it  into  two  issues.  One  is  why  do  we  need 
helpers,  and  what  is  quite  often  forgotten  is  that  the  only  appren- 
tices who  can  be  approved  are  those  who  are  in  training  programs 
approved  by  the  Labor  Department.  Again,  this  is  usually  a  union- 
controlled  training  program. 

I  propose  in  my  testimony  that  we  have  a  parallel  role  for  helper 
category,  where  the  helper  is  like  an  apprentice,  but  he  is  not  in 
an  approved  apprentice  training  program,  and  that  in  lieu  of  the 
so-called  classroom  work  that  the  unions  offer,  which  is  really  a 
very  small  part  of  their  time,  that  the  helper  maybe  has  2  years 
for  every  year  of  an  apprentice  in  an  approved  training  program, 
and  they  will  still  end  up  as  journeymen. 

Senator  Simon.  And  you  are  saying  basically  that  helpers  are 
just  another  form  of  apprentice. 

Mr.  Bowser.  Senator,  I  am  a  building  contractor.  I  am  a  contrac- 
tor who  has  to  see  that  the  work  gets  done,  the  quality  is  there, 
and  I  know  best  how  to  put  a  crew  together.  And  my  crew  can  vary 
from  job  to  job.  I  believe  50  percent  of  the  work  on  the  job  site  is 
carrying,  moving,  and  storing.  Only  about  50  percent  of  the  work 
takes  skilled  craftsmen  to  put  it  in  place.  If  I  were  to  make  a  rec- 
ommendation, I  would  say  a  ratio  of  two  journeymen  to  one  helper 
or  apprentice  is  not  a  bad  ratio,  and  we  can  get  our  work  done  with 
plenty  of  quality. 

Senator  SiMON.  All  right.  Thank  you. 

Mr.  Bowser.  Sir,  could  I  bring  up  another  subject? 

Senator  Simon.  You  may,  very  briefiy,  because  we  are  going  way 
over  time. 

Mr.  Bowser.  I  have  never  heard  it  brought  out.  Prevailing  wage 
works  against  the  nonunion  contractor.  I  am  a  union  contractor. 
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but  I  can  say  this.  I  employ  anywhere  from  20  to  as  high  as  150 
craftsmen.  If  a  nonunion  contractor  is  to  pay  prevaihng  wage,  he 
takes  the  prevaihng  wage  and  pays  in  the  envelope  to  the  crafts- 
man both  the  wage  and  the  benefits.  That  craftsman  then  has  to 
pay  taxes  on  the  sum  of  the  wages  plus  the  benefits.  If  it  is  a  union 
person,  the  benefits  are  put  into  funds,  and  the  worker  does  not 
pay  income  taxes  on  that.  This  is  hurting  the  nonunion  craftsmen. 

Additionally,  as  a  contractor 

Senator  Simon.  I  hate  to  cut  you  off,  but  I  am  afraid  we  are 
going  to  have  to  move  along. 

Mr.  Bowser.  All  right,  sir. 

[The  prepared  statement  of  Mr.  Bowser  may  be  found  in  the  ap- 
pendix.] 

Senator  Simon.  Ms.  Athey. 

Ms.  Athey.  Thank  you,  Mr.  Chairman. 

My  name  is  Cindy  Athey,  and  I  am  the  president  of  Precision 
Wall  Tech,  Incorporated.  We  have  been  performing  work  in  the 
Washington,  DC  metropolitan  area  for  over  11  years. 

I  am  classified  as  a  small  business,  woman-owned,  open  shop 
company.  Precision  Wall  Tech  is  also  a  member  of  the  Associated 
Builders  and  Contractors,  whom  I  am  here  representing  today,  and 
with  me  is  Maury  Baskin,  general  counsel  of  ABC. 

My  experience  as  well  as  my  beliefs  about  the  Davis-Bacon  Act 
are  that  the  Act  discriminates  against  small  businesses  by  limiting 
ability  to  compete  on  an  even  plain  with  larger  companies.  The 
Davis-Bacon  Act  hinders  and  restricts  all  phases  of  performing  a 
Government  contract  with  wage  regulation.  It  begins  with  the  ac- 
tual bidding  process. 

Bid  price  increases  due  to  the  increase  in  the  required  wage.  My 
painters  average  at  least  40  hours  per  week  at  the  rate  of  $14  an 
hour.  Scale  for  painters  on  a  Federal  project,  i.e.,  NIH,  NASA, 
Navy  Yard,  etc.,  is  $21.24  per  hour.  My  labor  cost  on  a  Federal 
project  is  50  percent  higher  than  a  nonregulated  scale  project. 

In  addition  to  the  increase  in  labor  costs,  the  labor  burden — 
workers'  comp,  unemployment,  liability  insurance,  etc. — also  in- 
creases. 

If  a  small  company  is  awarded  a  Government  contract  of  sub- 
stantial size  which  will  extend  over  a  period  of  months,  the  addi- 
tional capital  required  to  carry  the  increased  payroll  and  taxes  lim- 
its their  ability  to  solicit  other  contracts.  The  majority  of  small 
companies  are  not  financially  able  to  meet  the  additional  costs  of 
doing  Government  contract  work  through  the  Davis-Bacon  wage 
scale.  It  discourages  small  companies  from  participating  in  the 
Government  contracts.  Regardless  of  the  prompt  pay  regulations, 
most  Grovernment  agencies  do  not  pay  within  30  days. 

Precision  Wall  Tech,  Incorporated  invests  time  and  money  into 
training  and  educating  its  employees.  Our  painters  are  paid  well 
above  the  private  industry  prevailing  wage  rate  and  have  the  abil- 
ity to  perform  on  all  projects  in  an  efficient  and  professional  man- 
ner. This  enables  us  to  complete  work  on  schedule,  within  budget 
of  our  clients.  However,  the  Davis-Bacon  Act  reduces  productivity, 
thus  exposing  the  small  contractor  to  still  more  additional  costs. 

A  task  requiring  5,000  hours  to  complete  now  takes  the  em- 
ployee, who  is  earning  more  because  of  the  inflated  Davis-Bacon 
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wage  rate,  approximately  6,000  hours  to  complete.  This  makes 
sense — why  would  anyone  want  to  complete  a  project  that  is  almost 
doubling  their  paycheck? 

The  Davis-Bacon  wage  scale  is  a  deterrent  for  workers  to  be  pro- 
ductive and  efficient.  It  also  creates  a  problem  when  these  workers 
go  back  to  performing  private  work,  and  I  am  forced  to  lower  their 
wages  back  to  the  true  market  rate. 

Employees  often  require  retraining  once  they  complete  a  Govern- 
ment project.  My  once-motivated  employees  are  now  earning  the 
same  weekly  pay  by  working  a  scale  job  of  26  hours  per  week  in- 
stead of  a  normal  40-hour  week.  This  leads  to  absenteeism. 

The  administrative  costs  to  conform  to  the  Davis-Bacon  Act  regu- 
lations are  also  increased.  Certified  payrolls  are  time-consuming  as 
well  as  confusing. 

I  have  performed  numerous  scale-regulated  contracts  at  the  same 
time,  and  depending  on  the  location,  I  will  have  to  pay  different 
wage  rates.  For  example,  the  scale  for  a  painter  in  Washington,  DC 
is  different  from  the  scale  for  a  painter  in  Maryland  or  Virginia. 
Different  counties  within  a  State  also  require  different  wages. 

Classifications  within  a  trade  create  many  restrictions.  The 
Davis-Bacon  Act  requires  that  any  person  who  holds  a  tool  of  the 
trade  be  paid  at  that  trade  classification.  There  are  many  individ- 
uals who  are  able  to  hold  a  paintbrush  or  a  pipe  wrench,  but  could 
not  be  classified  as  a  painter  or  even  a  plumber.  However,  these 
individuals  are  required  to  be  paid  the  rate  of  a  painter  or  a 
plumber  by  the  Davis-Bacon  Act. 

This  Davis-Bacon  classification  requires  companies  to  use  either 
qualified  employees  for  menial  tasks  or  to  overpay  inexperienced 
employees.  This  inequity  creates  tremendous  friction  among  my 
employees  working  on  a  scale-regulated  project.  For  example,  a 
qualified  painter  who  has  worked  many  years  in  the  trade  is  not 
happy  to  be  earning  the  same  as  an  employee  who  just  entered  the 
trade  a  month  ago  with  limited  knowledge,  but  is  able  to  hold  a 
tool  of  the  trade. 

The  Davis-Bacon  Act  was  intended  to  protect  employees  from  dis- 
criminating employers.  However,  the  Davis-Bacon  Act  today  is  dis- 
criminating against  small  employers  and  their  employees,  who  are 
trying  to  compete  for  the  Federal  contracts. 

Senator  Simon.  If  you  could  summarize  the  balance  of  your  state- 
ment, and  we  will  enter  your  full  statement  in  the  record. 

Ms.  Athey.  ok  In  general,  what  I  have  said  here  is  that  the 
Davis-Bacon  Act  was  intended  to  protect  employees  from  discrimi- 
nating employers.  However,  the  Davis-Bacon  Act  today  is  discrimi- 
nating against  small  employers  and  their  employees. 

I  find  it  very  difficult  to  do  private  work  and  then  do  Federal 
work  and  keep  my  employees'  attitude  efficient.  And  that  is  where 
I  stand,  just  to  sum  it  up. 

IThe  prepared  statements  of  Ms.  Athey  and  Mr.  Baskin  may  be 
found  in  the  appendix.] 

Senator  Simon.  The  capital  problem,  I  understand;  when  you  get 
another  contract,  there  is  a  capital  problem.  But  I  assume  if  you 
have  a  contract,  you  could  go  to  a  bank  and  borrow  money  because 
of  that.  Is  that  not  correct? 
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Ms.  Athey.  That  is  not  always  the  case.  It  depends  on  the  abil- 
ity, my  ability  as  a  minority  business. 

Senator  Simon.  And  in  terms  of  productivity,  what  you  are  sug- 
gesting is  if — and  I  am  just  using  painters  here,  now,  and  the  two 
of  you,  Mr.  Bowser  and  Mr.  Stewart,  feel  free  to  chime  in — ^you  are 
saying  that  if  a  painter  gets  on  a  Federal  job  and  is  paid  a  third 
more,  he  or  she  is  going  to  slow  down. 

Ms.  Athey.  That  is  true.  I  have  walked  from  private  jobs  to  Grov- 
ernment  jobs.  I  have  done  work  at  NIH.  And  the  basic  attitude  on 
the  job  of  the  workers  is:  "It  is  a  wage  job,  and  I  am  going  to  milk 
it  for  what  it  is  worth." 

Mr.  Stewart.  I  do  not  think  that  is  necessarily  true. 

Senator  Simon.  All  right.  Mr.  Stewart? 

Mr.  Stewart.  Mr.  Chairman,  I  think  that  falls  on  the  manage- 
ment, and  who  you  hire  is  a  decision  within  your  company.  If  you 
are  hiring  the  right  people,  they  will  do  the  job. 

Senator  Simon.  It  strikes  me,  as  a  former  businessperson,  that 
what  you  may  have  to  do  is  fire  one  or  two  people  to  get  the  signal 
out  that  you  expect  people  to  be  productive  whether  they  are  work- 
ing on  a  Federal  project  or  on  a  private  project. 

Ms.  Athey.  That  is  true,  but  when  generally  walking  onto  a  job, 
all  the  trades  have  that  attitude,  whoever  I  put  out  there.  I  have 
put  my  best  people  out  there,  and  they  still  come  back  with  an  atti- 
tude. And  that  is  the  biggest  problem  I  see. 

Senator  Simon.  Mr.  Bowser,  are  you  going  to  mediate  this  dis- 
pute here? 

Mr.  Bowser.  It  is  true  quite  often  that  men — let  us  say  work- 
ers— who  go  from  private  work  to  public  work,  because  of  the  na- 
ture of  being  paid  prevailing  wage,  which  is  always  higher,  that 
there  is  a  tendency  to  stretch  out  tne  work. 

We  also  find,  particularly  when  you  have  to  expand  your  work 
force  and  you  go  to  a  union  hall  and  you  pull  men,  you  do  not  al- 
ways know  these  people,  and  they  do  not  know  you,  and  the  loyalty 
is  not  there;  the  loyalty  is  to  how  long  can  I  work  this  job  and  how 
much  can  I  make  on  it.  And  even  though  we  say  it  is  a  manage- 
ment problem,  and  yes,  we  can  fire  people,  I  have  been  on  jobs 
where  we  have  fired  people,  and  the  union  has  sent  them  right 
back  again,  which  means  we  are  not  controlling  the  manpower  on 
the  job. 

I  do  not  think  it  is  strictly  a  prevailing  wage  attitude.  I  think  it 
is  the  job  site  conditions,  as  the  young  lady  mentions.  Job  sites  go 
bad.  You  can  walk  on  a  job  site  and  tell  when  the  job  conditions 
are  poor.  And  there  are  jobs  that  we  will  not  bid  in  places  like,  for 
instance,  Atlantic  City,  NJ.  I  would  never  bid  a  job  there.  The 
union  attitude  is  wrong.  As  the  young  lady  says,  it  will  probably 
take  you  25  to  30  percent  more  time  to  complete  a  task  just  be- 
cause of  the  attitude. 

Senator  Simon.  We  thank  all  of  you  for  your  testimony.  If,  upon 
reflection,  you  have  any  other  suggestions,  we  would  welcome  hear- 
ing from  you. 

Mr.  Bowser,  do  you  want  to  get  in  a  last  word? 

Mr.  Bowser.  Yes,  Senator.  Mr.  Georgine  this  morning  mentioned 
that  there  is  a  lot  of  progress  in  hiring  minorities  in  the  union.  I 
dispute  this,  and  I  think  I   would  like  very  much  to  go  on  the 
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record.  In  New  Jersey,  we  believe  we  have  fewer  minorities  in  the 
unions  today  than  we  had  15  years  ago. 

When  he  says  that  it  has  moved  along  well,  24  percent  of  the 
population  of  minority  are  minority  persons.  We  believe  we  have 
less  than  5  percent  minorities  in  the  unions.  And  the  interesting 
thing  is  that  no  one  seems  to  want  to  issue  any  figures  on  the  num- 
ber of  minorities  in  the  unions  and  the  number  of  hours  worked  by 
minorities  in  the  unions  to  make  a  percentage  so  you  can  compare 
it  against  the  population  at-large. 

I  do  not  believe  either  the  U.S.  Labor  Department,  and  I  know 
our  State  Labor  Department  does  not  have  these  figures,  and  I 
think  we  should  stop  listening  to  the  unions  giving  us  this  song 
and  dance  and  actually  go  out  and  get  some  hard  figures. 

Senator  SlMON.  I  am  in  favor  of  getting  hard  figures.  I  would 
agree  with  Mr.  Georgine  that  progress  has  oeen  made,  and  I  would 
agree  with  you  that  we  still  have  more  progress  to  make. 

Our  hearing  stands  adjourned. 

[The  appendix  follows.] 
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Prepared  Statement  ok  Robert  A.  Georgine 

Mr.  Chairman  and  Members  of  the  Committee: 

My  name  is  Robert  Georgine.  I  am  IVesident  of  the  Building  and  Construction 
Trades  Department,  AFIv-CIO. 

I  am  appearing  today  on  behalf  of  the  approximately  four  million  members  of  the 
15  national  and  international  unions  affiliated  with  the  Building  and  Construction 
Trades  Department. 

Mr.  Chairman,  the  purpose  of  the  Davis-Bacon  Act  is  as  valid  today  as  it  was 
when  it  was  originally  enacted  in  1931.  That  purpose  is  to  give  local  contractors  and 
local  workers  a  fair  opportunity  to  participate  in  federal  construction  projects.  To 
accomplish  this  purpose,  the  Davis-Bacon  Act  requires  that  contractors  bidding  for 
federal  construction  projects  agree  to  pay  their  workers  the  wages  found  by  the  Sec- 
retary of  Labor  to  be  prevailing  in  the  locality  of  the  proposed  construction  project. 

For  sometime  now,  I  and  many  others  from  within  the  organized  sector  of  tne  con- 
struction industry,  have  urged  Congress  to  consider  means  of  improving  the  Act  and 
its  enforcement.  We  need  reform.  We  need  to  protect  workers  from  exploitation.  The 
government  needs  to  gain  some  control  over  the  bidding  process  to  assure  that  it 
results  in  a  quality  product.  The  construction  industry  is  being  driven  increasingly 
by  greed.  Cheating  on  government-funded  construction  projects  occurs  on  a  daily 
basis.  Dishonest  contractors,  left  undetected,  steal  from  the  government  and  from 
their  workers.  With  an  irrational  fixation  on  bottom  line,  at  the  expense  of  quality 
crafl  work,  decent  wages  and  safe  working  conditions,  unscrupulous  contractors, 
submit  bids  at  a  level  too  low  to  cover  prevailing  wage  costs.  The  only  way  to  stop 
this  run-a-way  greed  on  public  works  is  to  maintain  and  enforce  a  wage  standard 
that  is  fair  and  that  works. 

Those  of  us  who  have  sought  to  reform  prevailing  wage  law,  owe  a  tremendous 
debt  to  the  Chairman  of  this  Committee,  Senator  Edward  Kennedy;  the  Chairman 
of  the  House  Education  and  Labor  Committee,  William  Ford;  and  the  Chairman  of 
the  Subcommittee  on  Labor  Standards  and  Occupational  Safety  and  Health,  Austin 
Murphy.  They  have  worked  tirelessly  and  productively  on  the  need  to  protect  work- 
ers' wages  and  to  improve  government  construction  management  and  have  crafted 
perfect  legislation.  I,  for  one,  sincerely  appreciate  their  work  and  I  will  continue  to 
pursue  the  ideals  embodied  in  their  work. 

Today,  I'm  here  to  endorse  the  Clinton  Administration's  efforts  to  reform  the 
Davis-Bacon  Act  and  to  urge  this  Committee  to  act  on  their  proposed  bill.  I  want 
also  to  acknowledge  the  dedication  and  hard  work  of  Steve  Kelman,  Director  of  the 
Office  of  Federal  Procurement  Policy.  He  fashioned  this  proposal  to  reform  Davis 
Bacon  and  he  built  a  consensus  in  the  process.  The  bill  resolves  many  of  the  con- 
cerns we  who  seek  to  protect  workers  have  and,  at  the  same  time,  it  addresses  the 
perceived  needs  of  the  federal  procurement  agencies. 

Let  me  take  a  moment  to  describe  major  facets  of  the  Administration's  bill  and 
why  I  believe  they  are  so  needed  in  new  law.  The  existing  Davis-Bacon  Act  lacks 
an  effective  authority  and  procedure  for  enforcement.  It  has  never  been  comprehen- 
sively enforced,  for  many  reasons,  not  the  least  of  which,  is  the  understafTmg  suf- 
fered by  the  Labor  Department's  Wage  and  Hour  Division.  The  Administration's 
Davis-Bacon  bill  resolves  this  problem  by  conferring  on  workers  and  their  represent- 
atives a  private  right  of  action.  With  this  right,  workers  who  have  been  underpaid 
can  sue  their  employers  in  federal  court  for  unpaid  wages  and  liquidated  damages. 
This  private  right  of  action  would  be  in  addition  to  the  Department  of  Labor's  and 
other  regulatory  agencies'  authority  to  conduct  investigations  of  contractors  and  to 
exact  appropriate  remedies  including  debarment.  This  approach  will  substantially 
increase  enforcement  activity  without  increasing  the  costs  of  the  federal  govern- 
ment. 

One  of  the  complaints  of  the  Davis-Bacon  Act  is  that  it  has  historically  created 
paperwork  for  contractors.  The  Administration's  bill  reduces  employer  reporting  re- 
quirements under  the  Copeland  Anti-Kickback  Act  from  weekly  to  monthly  submis- 
sions of  certified  payroll  reports.  Without  a  private  ri^t  of  action,  allowing  a  worker 
to  pursue  complaints  of  exploitation,  I  couldn't  endorse  this  part  of  the  bUl  because 
getting  a  weekly  payroll  report  into  the  hands  of  the  government  was  the  only  hope 
vj^e  had  of  catching  cheating  contractors.  Now  that  this  other  avenue  is  available, 
I'm  satisfied  that  the  workers'  rights  will  be  protected. 

There  will  be  tremendous,  additional  paperworit  savings  with  this  provision  of  the 
bill  because  it  allows  the  Secretary  of  Labor  to  exempt  contractors  from  the  payroll 
reporting  requirement  once  they  demonstrate  a  thorough  knowledge  of  the  require- 
ments of  the  Act,  through  a  history  of  compliance  and  through  responsible  perform- 
ance of  government  contracts.  Again,  I  must  stress,  that  our  endorsement  of  these 
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cost  savings  measures  is  tied  to  the  workers'  right  of  private  action.  The  two  go 
hand  in  hand.  One  without  the  other  will  render  the  Act  unenforceable. 

Part  of  a  workers'  private  right  of  action  will  include  a  right  to  obtain  copies  of 
relevant  certified  payrolls.  Some  federal  agencies  have  resisted  requests  for  certified 
payrolls,  even  when  workers  have  complained  that  their  prevailing  wage  rights  had 
been  violated.  The  Administration's  bill  requires  the  release  of  certified  payroll  re- 
ports upon  reoucst  by  any  member  of  the  public. 

The  trade-olT  between  reduction  of  the  paperwork  requirements  in  exchange  for 
virtually  unrestricted  access  by  interested  persons  to  the  monthly  payroll  reports, 
which  most  government  construction  contractors  will  continue  to  file,  is  another  ex- 
ample of  the  Administration's  effort  to  address  long  standing  criticism  from  the  pro- 
curement community  about  the  alleged  pajjcrwork  burden  imposed  on  contractors 
by  the  Copcland  Act  while  also  dealing  with  our  fundamental  concern  about  having 
greater  protection  of  workers'  wages. 

F^or  almost  as  long  as  Davis  Bacon  has  been  around,  complaints  have  been  made 
about  it's  threshold  level.  The  Administration  proposes  to  raise  the  coverage  thresh- 
old for  new  construction  to  $100,000  and  for  repairs  and/or  alterations  to  $50,000. 
It  also  provides  that  the  thresholds  would  be  adjusted  every  five  years  by  the  Sec- 
retary of  I>abor  to  an  amount  equal  to  their  fiscal  year  1994  dollar  value.  The  'pur- 
fiose  of  the  threshold  is  to  protect  a  community's  wage  base  and  living  standard 
rom  the  disruption  that  could  come  from  an  unregulated  major  construction  project. 
The  proposed  threshold  level  should  not  have  a  negative  effect  on  workers  or  tneir 
community. 

In  the  past  few  years,  avoidance  of  the  Law  was  perfected  by  some  within  the 
body  politic,  aided  by  profit-motivated  others  from  outside  government,  to  "get 
around"  Davis-Bacon  by  constructing  buildings  for  the  Federal  government  through 
lease-back  agreements.  In  spite  of  a  federal  court  ruling  to  the  contrary,  the  Reagan 
Justice  Department  ruled  tnat  even  though  the  purpose  of  the  lease-backed  build- 
ings was  for  use  by  Federal  agencies,  the  workers  constructing  them  were  not  enti- 
tled to  prevailing  wages.  The  Administration's  Davis-Bacon  reform  initiative  cor- 
rects this  by  requiring  that  work  performed  on  facilities  leased  by  the  federal  gov- 
ernment would  be  covered. 

While  I'm  pleased  with  this  proposal  on  lease-back  projects,  in  my  opinion,  it 
doesn't  go  quite  far  enough.  Work  on  federally-owned  property  should  also  be  cov- 
ered. When  McDonald's  or  the  Sheraton  Corporation  build  restaurants  and  hotels 
in  national  parks  or  military  bases,  contractors  and  workers  shouldn't  be  left  to  the 
whims  of  the  lowest  bidder.  If,  on  our  public  lands,  the  Federal  government  sets  no 
standards,  why  then  should  the  private  market? 

Finally,  I  can't  support  the  Administration's  position  when  it  comes  to  the  ap- 
proval of  the  use  of  helpers  on  Davis-Bacon  covered  projects.  I  know  that  it  is  the 
popular,  yet,  unfounded  belief,  that  helpers  are  a  cost  saver  to  the  Government.  Not 
only  do  I  think  that  this  is  not  the  case,  but,  I  truly  believe  that  the  perpetuation 
of  low-wage,  low-skilled  job  classifications,  fiies  in  the  face  of  the  employment  poli- 
cies of  this  Administration.  The  Secretary  of  Labor  argues  at  every  opportunity  for 
the  enhancement  of  skills  training  for  all  workers  and  he  cites  the  apprenticeship 
system  here  and  in  Western  Europe  as  the  model  to  follow.  Helpers  by  definition 
are  not  in  training  nor  do  they  have  a  career  path.  What's  the  answer?  How  do  we 
assure  the  existence  of  an  entry-level,  door-way  into  construction  skills  and  at  the 
same  time  maintain  a  wage  system  that  is  fair  to  contractors? 

The  Secretary  of  Labor  is  right.  Apprenticeship  is  the  best  way  to  train  young 
women  and  men  for  the  industry  and  to  have  a  wage  structure  that  is  commensu- 
rate with  competency  levels.  Disinvestment  in  human  capital  should  never  be  the 
goal  of  the  Federal  government.  It  will  never  be  acceptable  to  the  Building  Trades. 

I'd  like  to  comment,  as  well,  on  a  recurrent  allegation  by  critics  of  the  Davis- 
Bacon  Act  that  it  works  to  discriminate  against  women  and  minorities.  First  of  all, 
there  is  no  evidence  that  Davis-Bacon  prevailing  wage  requirements  pose  any  obsta- 
cle to  employment  of  unskilled  and  semi-skilled  minorities  and  women  as  appren- 
tices or  trainees  paid  at  less  than  the  full  prevailing  wage  rate.  All  that  the  law 
requires  is  that  such  workers  be  enrolled  in  bona  fide  apprenticeship  and  training 
pro-ams.  This  requirement  helps  protect  unskilled  and  semi-skilled  workers  by  in- 
suring that  they  actually  receive  training  in  construction  skills  rather  than  simply 
being  used  as  cheap  labor. 

Many  construction  contractors  and  their  representative  organizations  oppose  this 
quid  pro  quo  as  an  unreasonable  impediment  to  employing  greater  numbers  of 
women  and  minorities.  But  it  is  worth  noting  that  joint  labor-management  spon- 
sored apprenticeship  and  training  programs  have  by  far  the  best  record  in  providing 
members  of  minority  groups  with  training  in  the  skilled  construction  trades.  In  fact, 
minority  participation  in  our  programs  is  almost  double  the  participation  rate  in 
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programs  sponsored  by  nonunion  contractors  and  nonunion  contractor  organizations, 
joint  labor-management  sponsored  apprenticeship  and  training  orograms  account  for 
more  than  95  percent  of  all  minority  graduates  from  registered  apprenticeship  and 

training  programs.  ,,  t^  .  j  ^i.  *• 

It  is  the  prevailing  wage  requirements  of  the  Davis-Bacon  Act,  and  the  exemption 
from  those  requirements  offered  by  the  Secretary  of  Labor  to  contractors  and  sub- 
contractors that  employ  apprentices  and  trainees  enrolled  in  bona  fide  programs 
that  are  primarily  responsible  for  this  phenomenon.  Thus,  although  opponents  of 
Davis-Bacon  like  to  claim  that  repeal  would  help  women  and  minorities  obtain  more 
employment  on  government  construction  projects,  the  truth  of  the  matter  is  very  dif- 
ferent. 

Conclusion 

In  conclusion  Mr.  Chairman,  the  Building  and  Construction  Trades  Department 
supports  the  Administration's  Davis-Bacon  Reform  bill  legislation.  We  appreciate 
the  efforts  of  the  Clinton  Administration  to  accommodate  the  competing  interests 
of  the  federal  procurement  community  and  our  desire  substantially  to  improve  en- 
forcement of  the  Davis-Bacon  Act. 

Thank  you. 

[Additional  material  may  be  found  in  the  files  of  the  committee.] 

Prepared  Statement  of  Steven  Kelman 

Mr.  Chairman  and  members  of  the  Committee,  I  am  extremely  pleased  to  be  here 
today  and  appreciate  the  opportunity  to  appear  before  you  to  discuss  the  Adminis- 
tration's propsal  to  reform  the  Davis-Bacon  Act  and  to  make  changes  in  other  labor 
laws  applicable  to  Federal  contracts. 

As  you  know,  the  National  Performance  Review  (NPR)  has  recommended  a  num- 
ber of  changes  to  various  labor  laws  implemented  through  the  Federal  procurement 
process,  including  the  Davis-Bacon  Act.  The  Administration  continues  to  support  the 
basic  protections  provided  by  these  laws.  The  NPR  recommendations  are  directed 
at  recfucing  the  administrative  burdens  these  laws  create.  Enactment  of  such 
streamlining  initiatives  is  a  key  part  of  efforts  to  reinvent  government  and  are  key 
to  our  ability  to  achieve  the  goals  in  the  acquisition  area  for  downsizing  the  Federal 
work  force  proposed  by  the  Administration  and  enacted  by  Congress. 

In  their  application  to  Federal  procurement,  the  various  labor  laws  extend  pro- 
curement lead  time  and  increase  administrative  costs  to  the  government  and  con- 
tractors alike.  For  example,  the  Davis-Bacon  Act  and  related  ret^uirements  in  the 
Copeland  Act  create  heavy  burdens.  These  laws  require  contracting  officers  to  (1) 
include  in  each  solicitation  a  current  list  of  applicable  wages  to  be  applied  to  the 
contract,  (2)  collect  and  review  the  contractor's  and  all  subcontractor's  weekly  pay- 
roll records  and  statements  of  compliance  to  ensure  that  the  applicable  minimum 
wage  and  fringe  benefits  are  being  paid,  (3)  return  payrolls  to  contractors  for  correc- 
tion when  errors  are  noted,  (4)  periodically  inspect  worksites  to  interview  contractor 
employees  and  compare  information  obtained  with  payrolls  to  ensure  that  employees 
are  being  paid  proper  wages,  and  (5)  withhold  contract  payments,  if  necessary,  and 
take  other  steps  to  enforce  the  requirements  of  the  Act. 

'The  Administration's  strategy  in  pursuing  Davis-Bacon  Act  reform  has  been  to  re- 
duce bureaucratic  costs  and  to  help  small  business,  while  refusing  to  mount  an  as- 
sault on  the  wages  of  construction  workers. 

To  achieve  this  goal,  the  Administration  developed  a  balanced,  compromise  pack- 
age that  takes  into  account  the  concerns  of  taxpayers,  construction  woricers,  contrac- 
tors, and  the  various  Federal  agencies  conducting  procurements.  The  Congressional 
Budget  Office  estimates  the  Administration's  proposal,  when  fully  implemented,  will 
save  over  $100  million  a  year. 

Currently,  the  Davis-Bacon  Act  applies  to  construction  contracts,  including  repair 
and  alteration  contracts  1  over  $2,000,  a  figure  that  has  not  changed  since  the 
1930's.  To  streamline  the  procurement  process  and  help  small  business,  the  Admin- 
istration's package  increases  the  threshold  for  Davis-Bacon  to  $100,000  for  new  con- 
struction and  for  compete  rehabilitation  or  reconstruction,  and  to  $50,000  for  repairs 
and  alterations. 

As  a  result  of  this  change,  more  than  60  percent  of  the  number  of  government 
construction  contracts— going  almost  exclusively  to  small  business — wiU  no  longer 
be  subject  to  the  Davis-Bacon  Act.  These  contracts,  however,  represent  onlv  4  per- 
cent of  the  dollars  expended  for  Federal  construction  contracts.  Therefore,  the  labor 
standards  protections  of  the  Davis-Bacon  Act  will  continue  to  apply  to  contracts  that 
account  for  96  percent  of  the  dollars  spent  on  Federal  construction. 
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The  Administration's  package  also  proposes  major  reductions  in  bureaucratic  re- 
porting requirements  under  Davis-Bacon.  First,  the  Administration's  proposal  would 
amend  the  Copeland  Act  to  eliminate  the  current  requirement  for  submission  of 
weekly  payroll  data  on  all  covered  contracts  of  $100,000  or  less.  Second,  for  con- 
tracts in  excess  of  $100,000  (to  be  adjusted  every  5  years  to  reflect  inflation)  the 
frequency  for  submission  of  weekly  payroll  data  is  reduced  by  75  percent  by  chang- 
ing the  reporting  frequency  from  weekly  to  monthly.  Third,  the  Administrations 
proposal  would  amend  the  Act  to  provide  for  the  Secretary  of  Labor  to  issue  regula- 
tions that  will  provide  procedures  for  waiving  all  reporting  requirements  for  contrac- 
tors or  subcontractors  with  a  demonstrated  history  of  compliance.  These  changes 
will  significantly  benefit  the  procurement  community  by  reducing  the  flow  of  paper 
to  the  contracting  agencies  and  reduce  the  paperwork  burden  on  contractors  and 
subcontractors.Contractors  will,  however,  be  required  to  certify  with  each  payment 
request  submitted  to  the  contracting  agency  that  employees  have  been  properly  com- 
pensated and  that  their  payrolls,  either  maintained  or  submitted,  are  correct. 

To  eliminate  constant  divisive  fioor  debates  on  Davis-Bacon,  the  Administration's 
proposal  provides  for  a  balanced  pair  of  provisions  to  reduce  the  occasion  for  such 
Dattles.  One  of  the  provisions  states  that  the  Davis-Bacon  Act  will  apply  prospec- 
tively to  new  Federally  assisted  construction  programs,  unless  Congress  decides  oth- 
erwise. A  second  provision  establishes  an  automatic  inflation  adjustment  for  the  cov- 
erage threshold,  so  we  will  never  again  have  a  $2,000  threshold  that  stays  un- 
changed for  60  years. 

In  order  to  keep  the  proposal  balanced  given  the  contracts  being  removed  from 
coverage,  the  proposal  includes  some  very  modest  expansion  of  the  Davis-Bacon  Act 
coverage.  The  proposal  codifies  the  Department  of  Labor's  longstanding  "site  of 
work"  regulations  that  have  been  the  subject  of  recent  legal  challenges.  The  pro- 

fiosal  specifies  that  laborers  and  mechanics  at  batch  plants  or  other  supply  facilities, 
abrication  plants,  tool  yards  and  similar  facilities  that  have  been  established  to 
serve  a  particular  construction  project  are  dedicated  exclusively,  or  nearly  so,  to  the 
performance  of  the  Davis-Bacon  construction  project  are  covered.  The  proposal  does 
not  extend  the  Act's  coverage  to  permanent,  previously  established  facilities.  In 
other  words,  if  a  contractor  establishes  a  temporary  cement  mixing  facility  to  serve 
a  specific  project  covered  by  Davis-Bacon,  the  Act  will  apply  to  the  facility. 

Tlie  proposal  also  nullifies  the  effects  of  a  court  of  appeals  decision  in  Midway  Ex- 
cavators, Inc.  (932  F.2d  985  (D.C.  Cir.  1991))  and  reinstates  the  Department  of  La- 
bor's long-standing  rule  regarding  truck  drives  employed  by  contractors  and  sub- 
contractors who  haul  materials  and  supplies  to  and  from  a  Davis-Bacon  covered  site. 
Truck  drivers  employed  by  contractors  or  subcontractors  would  be  covered  when 
hauling  to  and  from  the  site  of  the  v/ork,  as  well  as  when  hauling  on  the  site  of 
work.  Truck  drivers  who  haul  materials  and  supplies  from  a  covered  supply  source 
that  has  been  established  to  serve  a  Davis-Bacon  project  would  be  covered  whether 
employed  by  a  contractor,  subcontractor,  material  supplier  or  independent  trucking 
firm.  However,  truck  drivers  employed  by  a  bona  fide  material  supplier  or  independ- 
ent trucking  firm  to  deliver  materials  and  supplies  to  a  Davis-Bacon  project  from 
a  non-covered  supply  source,  such  as  Home  Depot,  would  not  be  covered  under  the 
Administration's  proposal.  The  status  of  bona  fide  independent  trucking  firms  who 
haul  from  a  non-covered  supply  source  is  not  changed  by  the  Administration's  pro- 
posal. 

These  two  changes,  in  reality,  simply  maintain  or  reinstate  the  Department  of  La- 
bor's fifty  year  old  rules.  They  do  not  represent  any  significant  expansion  of  the 
Act's  coverage. 

To  eliminate  the  uncertainty  regarding  the  application  of  the  Davis-Bacon  Act  to 
lease  construction  projects  and  to  avoid  further  litigation  on  this  matter,  the  Admin- 
istration's proposal  3f)ecifically  addresses  the  question  of  applicability  of  the  Davis- 
Bacon  Act  to  leases  of  real  property.  This  issue  has  been  tne  subject  of  debate  and 
litigation  in  various  forums  for  years  and  needs  to  be  addressed  by  enacting  legisla- 
tion to  establish  a  clear  standard  for  applicability.  The  Department  of  Justice,  Office 
of  Legal  Counsel  (OLC),  recently  issued  an  opinion  which  concluded  that  the  appli- 
cation of  Davis-Bacon  to  any  lease  contract  must  be  determined  by  reviewing  the 
specific  facts  of  each  case.  Such  a  case-by-case  determination  will  be  difficult  to  im- 
plement and  will  only  perpetuate  litigation. 

The  Administration's  proposal  would  apply  the  Act  to  any  new  construction  or 
complete  rehabilitation  of  any  building  or  work  which  is  constructed,  completely  re- 
habilitated or  reconstructed  for  lease  to  and  in  preparation  for  occupancy  and  use 
by  the  United  States  or  District  of  Columbia  where  the  average  annual  rental  is  in 
excess  of  $100,000,  provided  any  use  of  the  building  or  work  other  than  by  the  Gov- 
ernment is  functionally  or  quantitatively  incidental  to  the  Government's  use. 
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The  standard  in  the  Administration's  proposal  provides  a  strict  test  for  applying 
the  Act  to  buildings  or  works  constructed  for  lease  to  the  Government.  This  stand- 
ard should  reduce,  if  not  eliminate,  future  litigation  on  the  question  of  application 
of  the  Act  to  leases  of  real  property. 

The  most  controversial  feature  of  the  Administration's  proposal  is  that  it  provides 
a  private  right  of  action — workers  may  file  suit  in  district  court — to  enforce  the  Act. 
The  Administration  believes  this  is  a  tool  to  empower  individual  workers  rather 
than  leaving  everything  to  Gk)vernment  bureaucrats.  The  Administration  recognizes 
that  some  steps  need  to  be  taken  to  improve  enforcement  of  the  Act.  This  provision 
is  similar  to  rights  currently  available  to  workers  under  other  labor  laws  such  as 
the  Fair  Labor  Standards  Act  and  will  serve  to  supplement  the  Department  of  La- 
bor's enforcement  efforts. 

The  Administration's  proposal  also  amends  the  Copeland  Act  to  enhance  the  en- 
forcement mechanisms  by  requiring  the  contractor  to  maintain  records  for  a  period 
of  3  years  after  completion  of  the  contract,  by  providing  for  suspension  of  all  pay- 
ments under  the  contract  for  failure  to  submit  payroll  and  related  records  upon  re- 
quest by  the  contracting  ofTicer  or  a  representative  of  the  Secretary  of  Labor,  oy  pro- 
viding the  Secretary  ol  Labor  authority  to  subpoena  testimony  and  the  production 
of  payroll  records,  and  by  establishing  a  penalty  of  not  to  exceed  $25,000  or  impris- 
onment for  not  more  than  one  year,  or  both  for  submission  of  false  payroll  records. 

In  addition,  the  Copeland  Act  would  be  amended  to  provide  for  release  of  monthly 
payroll  statements,  excepting  social  security  information,  by  any  department,  agen- 
cy, or  contracting  authority  which  is  required  by  law,  regulations  or  terms  of  a  con- 
tract or  grant  to  maintain  a  record  of  such  statement. 

The  Administration's  proposal  would  amend  the  Contract  Work  Hours  and  Safety 
Standards  Act  and  the  Service  Contract  Act  to  provide  for  the  Secretary  of  Labor 
rather  than  the  Comptroller  General  to  initiate  debarment  action  for  violations  of 
the  Act  and  for  the  submission  of  information  on  debarments  to  the  General  Serv- 
ices Administration  for  inclusion  on  the  Government-wide  List  of  Parties  Excluded 
from  Federal  Procurement  or  Nonprocurement  Programs.  This  is  a  streamlining  pro- 
posal of  the  National  Performance  Review.  This  change  will  provide  for  uniformity 
with  other  labor  laws.  It  reduces  costs  hy  cutting  out  the  Comptroller  General's  role 
and  giving  the  Secretary  of  Labor  the  full  authority  and  responsibility  for  enforce- 
ment of  the  laws.  It  also  resolves  possible  constitutional  issues  regarding  the  role 
of  GAO. 

Finally,  the  Administration  supports  adoption  of  the  Hatfield  amendment  passed 
in  the  Senate  during  consideration  of  procurement  reform  legislation  (S.  1587)  pro- 
viding for  a  Davis-Bacon  exception  for  volunteers.  We  have  urged  the  Conferees  to 
incorporate  the  provision  in  tne  final  legislation.  We  regard  the  provisions  of  the 
Hatfield  amendrnent  as  part  of  an  overall  eflbrt  to  streamline  and  modernize  the 
Davis-Bacon  Act. 

In  conclusion,  I  would  ask  for  your  support  in  bringing  about  needed  reforms  in 
the  Davis-Bacon  Act  and  other  labor-laws  applicable  to  Federal  procurement  in 
order  to  achieve  our  mutual  goal  of  improving  the  Federal  procurement  process 
while  protecting  the  interests  of  construction  and  other  workers.  I  urge  prompt,  fa- 
vorable consideration  of  the  Administration's  proposal. 

Over  the  years,  Davis-Bacon  has  been  the  subject  of  great  partisan  bitterness. 
This  bitterness  has  produced  decades  of  deadlock  where  opponents  have  proposed 
radical  changes  and  supporters  have  dug  their  heals  against  any  change  at  all.  We 
believe  that  the  Administration's  proposal  represents  a  chance,  at  long  last,  to  break 
this  inaction  and  deadlock.  We  do  not  expect  this  proposal  to  end  all  arguments  over 
Davis-Bacon.  But  every  member  of  this  committee  knows  that  the  alternative  to  this 
proposal,  or  something  very  much  like  it,  is  not  the  kinds  of  changes  that  the  par- 
tisans on  each  side  have  sought — but  rather  no  change  at  all.  It  is  in  this  spirit  that 
we  most  earnestly  appeal  for  broad,  bipartisan  support.  We  wish  to  work  together— 
and  take  the  credit  together — for  a  constructive  elTort  to  show  we  can  cooperate  in 
reinventing  government  in  the  public  interest. 

This  concludes  my  prepared  statement.  I  would  be  happy  to  respond  to  any  ques- 
tions about  the  proposal. 

Prepared  Statement  of  Bernard  E.  Anderson 

Mr.  Chairman  and  Members  of  the  Committee: 

Thank  you  for  the  opportunity  to  appear  today  to  discuss  the  Administration's 
proposal  to  reform  the  Davis-Bacon  Act. 

At  the  outset,  let  me  state  that  we  are  strongly  committed  to  the  protections  that 
the  Davis-Bacon  Act  affords  construction  workers.  We  believe  that  tne  Davis-Bacon 
proposal  we  are  presenting  today — which  originated  from  the  National  Performance 


^ 


44 

Review's  (NI'R)  efTorts  to  streamline  and  reform  the  Federal  procurement  process — 
efTectively  balances  the  objectives  of  the  Davis-Bacon  Act  with  this  Administration's 
goal  to  streamline  the  Federal  procurement  process  to  reduce  cost  and  improve  effi- 
ciency. 

The  Davis-Bacon  Act  seeks  to  protect  the  local  prevailing  wages  of  construction 
workers,  and  preserve  the  labor  standards  of  local  communities.  The  Administra- 
tion's reform  proposal  promotes  the  goals  of  the  Act  and  recognizes  the  continuing 
validity  of  its  underlying  precept.  At  the  same  time,  the  proposal  addresses  the  need 
to  reform  the  Act  to  rellect  changes  which  have  affected  tne  construction  industry 
and  work  force  during  the  last  half  century.  For  these  reasons,  the  Department  fully 
supports  this  Davis-Bacon  reform  proposal  and  urges  its  enactment. 

A  BALANCED  PROPOSAL 

The  NPR's  original  recommendations  for  the  Davis-Bacon  Act  and  other  labor 
standards  reform  focused  primarily  on  threshold  increases  and  changes  in  payroll 
reporting  requirements.  The  Department  believes  that  the  expanded  proposal  before 
ou  today — which  evolved  from  the  original  NPR  recommendations — represents  a 
alanced  and  more  comprehensive  approach  to  bringing  about  needed  reforms  in  the 
Act.  It  eliminates  coverage  of  small  contracts,  many  of  which  are  performed  by  small 
businesses.  At  the  same  time,  the  proposal  retains  labor  standards  protections  on 
contracts  that  the  OfTice  of  Federal  I'rocurement  Policy  estimates  involve  96%  of 
Federal  construction  dollars.  Reporting  and  paperwork  requirements  as  well  as  as- 
sociated costs  will  be  significantly  reduced  for  covered  contracts.  The  Department's 
fifly-year  old  coverage  position  on  truck  drivers  would  be  reinstated  ana  its  tradi- 
tional "site  of  the  work'  interpretation  codified  by  including  statutory  lan^age  that 
reverses  two  recent  court  decisions  on  the  application  of  the  Act.  More  important, 
however,  the  reform  proposal  maintains  essential  labor  standards  protections  for 
construction  workers  ana  the  proposal  makes  important  improvements  to  enhance 
the  administration  and  enforcement  of  the  Act. 

If  I  may,  I  would  like  to  outline  what  I  consider  to  be  the  key  features  of  the  re- 
form proposal. 

KEY  FEATURES  OF  REFORM 

These  key  features  include  the  following:  increasing  the  dollar  threshold  for  cov- 
erage— which  hasn't  changed  since  1935;  simplifying  the  payroll  reporting  require- 
ments; providing  a  private  right  of  action  for  employees;  codifying  the  Department's 
"site  of  the  work"  regulations,  nullifying  the  effects  of  the  Midway  court  of  appeals 
decision  which  recently  narrowed  coverage;  and  creating  clear  standards  for  applica- 
tion of  the  Act  to  lease-construction  projects. 

Thresholds 

The  proposal  replaces  the  current  single  coverage  threshold  of  $2,000  with  a 
threshold  of  $100,000  or  more  for  contracts  for,  new  construction,  complete  rehabili- 
tation or  reconstruction  (including  painting  and  decorating)  of  public  buildings  and 
public  works,  and  a  $50,000  threshold  for  contracts  for  repair  and/or  alteration  (in- 
cluding painting  and  decorating)  of  public  buildings  or  puolic  works.  This  coverage 
structure  accomplishes  a  long  overdue  updating  of  the  Act's  dollar  threshold  for  cov- 
erage while  retaining  labor  standards  protections  for  crafl  workers,  like  painters 
and  roofers,  who  primarily  perform  repair  and  alteration  work.  The  proposal  also 
provides  for  the  adjustment  of  the  statutory  thresholds  every  five  years  to  reflect 
the  efiects  of  inflation.  The  different  threshold  levels  in  this  proposal  are  solely  for 
purposes  of  determining  whether  the  statute  applies  to  projects  and  would  not  re- 
quire the  development  or  issuance  of  separate  wage  schedules  for  new  construction, 
complete  rehabilitation  or  reconstruction  versus  repair  and  alteration. 

Payroll  reporting 

Also  consistent  with  the  NI-*IR  recommendation,  this  legislation  would  eliminate 
what  is  currently  a  statutory  requirement  for  submission  of  weekly  pajToll  data  on 
all  covered  contracts  less  than  $100,000  (repair  and/or  alteration  contracts).  For  con- 
tracts in  excess  of  $100,000,  the  frequency  of  payroll  submissions  would  be  changed 
from  weekly  to  monthly.  The  Secretary  of  Labor  would  be  required  to  develop  proce- 
dures for  waiving  the  payroll  submission  reauirement  entirely  for  certain  contrac- 
tors (i.e.,  those  wno  have  never  been  debarrea,  have  demonstrated  knowledge  of  the 
Act  and  its  requirements,  have  a  history  of  compliance,  and  are  otherwise  respon- 
sible contractors).  These  changes  will  significantly  benefit  the  procurement  commu- 
nity by  reducing  the  How  of  paper  to  the  Federal  contracting  agencies  and  reducing 
the  paperwork  ourdens  on  contractors,  particularly  small  businesses.  At  the  same 
time,  all  contractors  would  still  be  required  to  certify  with  each  payment  request 
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to  the  contracting  agency  that  employees  have  been  properly  compensated  and  that 
their  payrolls,  either  maintained  or  submitted,  are  correct.  Other  law  snforcement 
tools — such  as  subpoena  power  for  the  Secretary  of  Labor,  criminal  penalties  for 
submission  of  false  payroll  records,  and  the  administrative  remedies  of  payment  sus- 
pension and  debarment  for  failure  to  make  payroll  records  available — have  been 
added  or  codified  to  ensure  that  the  changes  in  reporting  requirements  do  not  ad- 
versely affect  protections  for  construction  workers. 

Private  right  of  action 

A  new  provision  would  permit  laborers  and  mechanics,  or  an  organization  author- 
ized to  represent  such  laborers  or  mechanics,  who  have  not  been  paid  in  compliance 
with  the  Act  to  sue  the  conti  actor  or  subcontractor  in  U.S.  District  Court  to  recover 
sums  due.  Successful  litigants  could  also  recover  an  additional  equal  amount  as  liq- 
uidated damages  if  the  violations  were  willful  and  could  be  awarded  attorney's  fees 
and  court  costs  in  such  actions.  Employees  could  not  bring  such  civil  actions  if  an 
administrative  proceeding  or  judicial  action  has  been  brougnt  by  the  Department  on 
their  behalf.  Coverage  determinations  would  be  referred  to  the  Secretary  of  Labor 
so  that  the  Secretary  has  the  opportunity  to  address  any  coverage  issue  that  may 
have  broader  implications. 

These  new  provisions,  which  are  similar  to  rights  currently  available  under  sec- 
tion 16(b)  of  the  Fair  Labor  Standards  Act  (FLSA),  will  provide  construction  workers 
an  important  alternative  mechanism  for  ensuring  their  rights  under  the  Act.  In 
these  times  of  scarce  enforcement  resources,  a  private  right  of  action  is  a  needed 
and  important  supplement  to  the  Department's  enforcement  efforts. 

I  am  aware,  of  course,  of  the  concerns  of  some  who  believe  that  a  private  right 
of  action  will  lead  to  unwarranted  suits  against  contractors.  Yet,  the  Department's 
experience  with  the  exercise  of  private  rights  under  the  FLSA,  and  other  statutes, 
such  as  the  Miller  Act,  suggests  that  a  flood  of  litigation  is  unlikely. 

Site  of  work 

The  proposal  specifies  that  laborers  and  mechanics  at  batch  plants  or  other  supply 
facilities,  fabrication  plants,  tool  yards  and  other  similar  facilities  that  are  dedicated 
exclusively,  or  nearly  so,  to  the  performance  of  the  Davis-Bacon  construction  project 
are  covered.  This  essentially  codifies  the  Department's  longstanding  "site  of  the 
work"  regulations  and  clarifies  coverage  principles  in  light  of  the  uncertainty  result- 
ing from  a  recent  court  of  appeals  decision  (Ball,  Ball  and  Brosamer,  Inc.  v.  Reich, 
D.C.  Cir.,  No.  92-5366,  decided  June  10,  1994).  The  proposal  does  not  extend  the 
Act's  coverage  to  permanent,  previously  established  facilities. 

The  proposal  also  would  nullify  the  effects  of  a  court  of  appeals  decision  in  Mid- 
way Excavators.  Inc.  (932  F.2d  985  (D.C.  Cir.  1991))  and  reinstate  the  Department's 
fifty-year  old  rule  covering  truck  drivers  employed  by  contractors  and  subcontractors 
who  haul  materials  and  supplies  to  and  from  a  covered  Davis-Bacon  site.  Truck 
drivers  employed  by  contractors  or  subcontractors  would  be  covered  when  hauling 
to  and  from  the  site  of  the  work,  as  well  as  when  hauling  on  the  site  of  the  work. 
Truck  drivers  who  haul  materials  and  supplies  from  a  covered  supply  source  that 
has  been  established  to  serve  a  Davis-Bacon  project  would  continue  to  be  covered 
whether  employed  by  a  contractor,  subcontractor,  material  supplier  or  independent 
trucking  firm.  Such  drivers  were  covered  prior  to  the  Midway  decision  and  are  cov- 
ered under  the  Department's  interim  regulations  at  29  CFR  5.2(j).  Truck  drivers 
employed  by  a  bona  fide  material  supplier  or  independent  trucking  firm  to  deliver 
materials  and  supplies  to  a  Davis-Bacon  project  from  a  non-covered  supply  source 
would  not  be  covered  under  the  language  of  this  proposal.  The  status  of  bona  fide 
independent  trucking  firms  who  haul  from  a  non-covered  supply  source  is  not 
changed  by  this  provision. 

Lease-construction  projects 

A  new  provision  clarifies  that  the  Act  covers  any  new  construction,  complete  reha- 
bilitation or  reconstruction  (including  painting  and  decorating)  of  any  building  or 
work  which  is  constructed,  rehabilitated  or  reconstructed  for  lease  to,  and  in  prepa- 
ration for  occupancy  and  use  by  the  United  States  or  District  of  Columbia  where 
the  average  annual  rental  is  in  excess  of  $100,000  provided  any  use  of  the  building 
or  work  other  than  by  the  Government  is  functionally  or  quantitatively  incidental 
to  the  Government's  use  or  occupancy. 

A  Department  of  Justice,  Office  of  Legal  Counsel  (OLC)  opinion,  issued  in  May, 
1994,  has  helped  to  eliminate  much  of  the  earlier  confusion  on  whether  the  Act  ap- 
plied to  lease-construction  contracts.  However,  OLC  concluded  that  the  application 
of  the  Act  to  any  lease  contract  could  be  determined  only  bv  reviewing  the  specific 
facts  of  the  situation,  dictating  a  case-by-case  analysis  which  can  be  a  difficult  and 
lengthy  process.  The  reform  proposal  draws  a  practical  and  more  definitive  line  be- 
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tween  covered  and  non-covered  leases  and  enables  procurement  agencies  to  know — 
with  much  more  certainty — when  the  statute  applies. 

In  determining  whether  a  lease  construction  situation  is  subject  to  the  Act,  the 
Act  would  apply  if  the  coverage  threshold  is  met  and  any  use  of  the  facility  other 
than  by  the  Government  will  be  functionally  or  quantitatively  incidental  to  the  Gov- 
ernment's use  or  occupancy.  For  example,  another  tenant's  use  of  the  building  would 
be  functionally  incidental  if  the  tenant  existed  to  serve  the  Government  or  its  em- 
ployees (e.g.,  athletic  facilities,  credit  unions  and  certain  retail  space  like  dry  clean- 
ers). A  tenant's  use  of  space  would  be  quantitatively  incidental  if  the  tenant  occu- 
pied a  small  proportion  of  space  in  comparison  to  that  used  by  the  Government.  The 
Act  would  apply  only  to  new  construction,  complete  rehabilitation  or  reconstruction 
necessary  to  prepare  the  building  for  use.  It  would  not  apply  to  routine  mainte- 
nance, repair  or  alteration  work  that  is  voluntarily  undertaken  by  a  prospective  les- 
sor to  maKe  its  building  more  marketable,  or  to  such  work  which  is  normally  under- 
taken by  a  lessor  to  prepare  the  space  for  occupancy  by  a  new  tenant  or  to  maintain, 
repair  or  alter  the  builmng  or  work  during  the  term  of  the  lease.  On  the  other  hand, 
if  the  Government  itself  enters  into  a  contract  for  construction  outside  the  terms  of 
the  lease,  then  the  Act  would  apply  if  the  applicable  coverage  threshold  is  met. 

We  believe  this  proposal's  lease  provision  will  reduce  or  eliminate  uncertainty  and 
future  litigation  on  the  issue  of  application  of  the  Act  to  leases  of  real  property. 

CONCLUSION 

Mr.  Chairman,  I  believe  the  Administration's  Davis-Bacon  reform  proposal  will 
bring  about  needed  reforms  in  the  Act  while  ensuring  essential  protections  for  con- 
struction workers.  It  also  supports  the  goal  of  the  Administration  and  the  Congress 
to  streamline  the  Federal  procurement  process.  I  would  therefore  again  urge  that 
the  proposal  receive  Congressional  approval. 

This  concludes  my  prepared  statement.  I  would  be  happy  to  respond  to  any  ques- 
tions about  the  proposal. 

Prepared  Statement  of  Richard  T.  Stewart 

Good  Morning.  Mr.  Chairman,  my  name  is  Richard  T.  Stewart,  and  I  am  Presi- 
dent of  Montgomery  Mechanical  Services.  Inc.,  which  is  a  minority-owned  corpora- 
tion incorporated  in  the  District  of  Columbia  which  holds  contracting,  master 
[)lumber  and  master  air  conditioning  and  refrigeration  licenses  in  the  District  of  Co- 
umbia.  I  am  here  today  because  I  want  to  express  my  support  for  the  Davis-Bacon 
Act,  and  ask  this  Committee  to  recommend  legislation  that  will  strengthen  and  im- 
prove its  enforcement. 

I  started  in  the  mechanical  construction  trades  nearly  twenty-five  years  ago  as 
an  apprentice  in  the  United  Association  of  Journeymen  and  Apprentices  oT  the 
Plumomg  and  Pipe  fitting  Industry  of  the  United  States  and  Canaaa  Apprenticeship 
Program  in  Washington,  D.C.  At  that  time,  there  were  very  few  African-Americans 
in  the  plumbing  trade  in  this  area.  Today,  minority  participation  is  substantial  and 
increasing. 

I  worked  as  a  journeyman  plumber  from  1975  until  1988,  during  which  time  I  at- 
tended Business  Management  and  other  courses  at  Howard  University.  Then,  in 
1988,  I  purchased  controlling  interest  in  Montgomery  Mechanical  Services,  Inc.  At 
first,  we  secured  small  government  contracts  from  the  District  of  Columbia  and  par- 
ticipated in  joint  ventures  with  larger  majority-owned  companies  and  as  a  mechani- 
cal subcontractor  on  larger  jobs.  This  enabled  my  firm  to  obtain  valuable  experience 
necessary  to  compete  for  larger  contracts,  both  public  and  privately-financed.  Gradu- 
ally, we  began  to  build  a  work  force,  and  today,  we  employ  about  27  people. 

During  the  past  6  years,  we  have  worked  as  a  general  contractor  and  as  a  sub- 
contractor on  all  types  of  construction  projects  including  public  schools,  military  in- 
stallations, such  as  Walter  Reed  Army  Hospital  and  Andrews  Air  Force  Base,  gov- 
ernment ofTice  buildings  and  airports.  We  have  developed  expertise  in  all  phases  of 
commercial  and  industrial  mechanical  contracting. 

One  of  the  big  reasons  we  were  able  to  build  Montgomeir  Mechanical  Services, 
Inc.  into  a  viable  mechanical  contracting  business  during  tne  past  6  years  is  the 
Davis-Bacon  Act.  I  found  that  the  Davis-Bacon  Act,  by  eliminating  wages  as  a  com- 
petitive factor,  creates  a  level  playing  Held  on  which  to  compete  for  government  con- 
tracts that  provides  an  opportunity  for  companies  like  mine  to  compete  with  large 
and  small  contractors  on  the  basis  of  our  management  ability  and  high  productivity. 

The  Davis-Bacon  Act  discourages  contractors  from  competing  for  government  con- 
tracts based  on  their  ability  to  pay  substandard  wages.  Requiring  government  con- 
tractors to  pay  prevailing  wages  contributes  to  creating  stability  in  the  construction 
industry  that  would  not  otherwise  exist.  I  believe  that  stability  in  the  construction 
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industry  means  not  only  participation  in  the  mechanical  industry,  but  also  a  strong 
commitment  to  the  local  community.  My  community  is  important  because  our  future 
work  force  comes  from  I  For  this  reason,  I  try  to  do  whatever  is  possible  to  encour- 
age young  people  to  enter  the  construction  trades. 

At  one  time,  the  building  trades  were  popular  careers.  Now,  however,  school  coun- 
selors don't  encourage  young  people  to  consider  the  construction  trades  unless  they 
experience  academic  problems.  As  a  result,  we  are  losing  our  skilled  crafl  workers. 
Young  people  need  to  realize  that  by  starting  out  in  the  trenches,  they  can  someday 
own  their  own  companies.  Apprenticeship  programs  provide  the  training  and  the 
skill  to  achieve  this  goal. 

The  Davis-Bacon  Act  encourages  apprenticeship  training  by  creating  a  financial 
incentive  for  contractors  to  fund  and  support  apprenticeship  training  by  allowing 
them  to  pay  employees  who  are  registered  in  apprenticeship  programs  approved  by 
the  U.S.  Department  of  Labor's  Bureau  of  Apprenticeship  and  Training  less  than 
the  prevailing  wage  otherwise  required  on  the  job.  In  return,  contractors  invest  in 
the  fmancial  support  of  such  programs. 

I  have  found  tnat  one  of  the  principle  reasons  that  other  contractors  are  able  to 
underbid  us  for  private  construction  contracts  is  that  they  often  pay  substandard 
wages,  and  do  not  sponsor  formal  apprenticeship  training  programs  because  of  their 
expense.  As  a  result,  many  of  these  contractors  depend  on  low-skilled  workers  who 
are  provided  little  if  any  formal  training. 

I  have  heard  it  argued  that  the  Davis-Bacon  Act  interferes  with  providing  ex- 

f)anded  employment  opportunities  for  minority  workers;  however,  it  has  never  inter- 
ered  with  our  ability  to  hire  qualified  minorities.  By  paying  prevailing  wages  and 
benefits,  and  participating  in  a  mechanical  trades  apprenticeship  that  aggressively 
recruits  and  trains  minority  apprentices,  we  are  able  to  attract  and  retain  qualified 
minorities.  As  a  result,  approximately  40  percent  of  our  woris  force  are  minorities. 
I  do  not  agree  that  the  best  way  to  increase  minority  employment  in  the  construc- 
tion industry  is  by  reducing  wages.  This  kind  of  exploitation  of  workers  who,  be- 
cause of  their  economic  and  social  condition,  may  be  forced  to  accept  lower  wages 
in  order  to  obtain  employment  is  exactly  what  the  Davis-Bacon  Act  is  supposed  to 
prohibit.  If  we  expect  young  people  to  seek  employment  in  the  construction  trades, 
they  must  have  the  expectation  of  a  fair  standard  of  living.  To  remove  the  protection 
of  the  Davis-Bacon  Act  in  order  to  permit  competition  on  the  basis  of  contractors' 
ability  Lo  hire  minorities  at  lower  wages  would  condemn  most  such  workers  to  a 
standard  of  living  so  low  that  it  woula  discourage  them  from  staying  in  the  indus- 

I  can  honestly  say  this  because  I  grew  up  in  a  poor  neighborhood  in  the  District 
of  Columbia,  and  the  opportunity  to  oe  trained  in  the  plumbing  trade  at  no  cost  to 
me  has  been  invaluable.  As  a  result  of  this  training,  I  was  able  to  earn  a  good  living 
as  a  plumber,  and  more  recently,  to  own  my  own  business  which  enables  me  to  pro- 
vide employment  opportunities  for  other  members  of  the  community. 

The  Davis-Bacon  Act  has  encouraged  the  continued  support  of  such  training  pro- 
grams, and  for  this  reason,  it  deserves  my  support  before  you  today. 

Therefore,  I  support  the  Davis-Bacon  Act,  and  encourage  this  Committee  to  report 
a  bill  that  strengthens  and  improves  its  enforcement. 

Thank  you. 

Prepared  Statement  of  Maury  Baskin 

I  would  like  to  thank  the  Senate  Labor  and  Human  Resources  Committee  for  the 
opportunity  to  testify  regarding  S.  627,  the  Davis-Bacon  expansion  legislation.  As 
part  of  my  testimony,  I  would  also  like  to  comment  on  the  recent  Davis-Bacon  pro- 
posal put  forth  bv  the  Clinton  Administration. 

My  name  is  Maury  Baskin  and  I  am  general  counsel  for  the  Associated  Builders 
and  Contractors  (ABC).  ABC  is  a  national  trade  association  representing  more  than 
16,000  construction  and  construction-related  firms  located  in  more  than  80  chapters 
throughout  the  United  States.  Our  diverse  membership  of  contractors,  subcontrac- 
tors, material  suppliers,  and  associated  firms  is  bound  by  a  commitment  to  the 
merit  shop  philosophy  of  awarding  contracts  on  the  basis  of  merit,  without  regard 
to  union  or  non-union  status.  Selection  of  the  lowest  resfwnsible  bidder  assures  the 
construction  consumer  of  the  best  value  for  their  investment.  With  more  than  70 
percent  of  all  construction  performed  in  the  United  States  being  performed  by  open 
shop  contractors,  ABC  is  proud  to  be  their  voice. 

A!bC  firmly  believes  that  true  reform  of  the  Davis-Bacon  Act  is  long  overdue. 
Davis-Bacon,  first  enacted  in  1931,  v/as  intended  to  prevent  underpaid,  itinerant 
workers  from  taking  jobs  away  from  local  construction  workers.  Indeed,  its  legisla- 
tive history  shows  tnat  the  Act  was  conceived  and  enacted  in  an  effort  to  discrimi- 
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nate  against  minority  construction  workers.  The  Davis-Bacon  Act,  pre-dating  most 
worker  protection  measures  such  as  the  minimum  wage  and  the  right  to  bargain 
collectively,  is  clc»rly  outdated  and  extremely  burdensome  today.  In  fact,  a  recent 
survey  conducted  by  ABC  of  120  leading  academic  and  business  economists  through- 
out the  country  has  revealed  overwhelming  support  for  outright  repeal  of  the  Davis- 
Bacon  Act  (Attachment  1). 

As  the  Davis-Bacon  Act  is  presently  enforced,  it  greatly  inflates  the  cost  of  govern- 
ment construction  by  deterring  local  contractors  from  bidding  on  government  work 
This  reduction  in  competition  by  itself  raises  the  cost  of  federal  construction,  let 
alone  the  increased  costs  associated  with  having  to  pay  wage  rates  higher  than 
those  actually  prevailing  in  the  local  community.  In  fact,  a  GAO  study  found  that 
the  Davis-Bacon  Act  raises  the  cost  of  federal  construction  an  average  of  5-15  per- 
cent. A  University  of  Oregon  study  found  that  Davis-Bacon  raises  the  cost  of  federal 
construction  in  rural  areas  by  as  much  as  26-38  percent.  At  a  time  when  cutting 
the  federal  deficit  and  creating  jobs  are  high  on  tne  American  agenda,true  reform 
of  the  Davis-Bacon  Act  would  be  a  positive  first  step  toward  achieving  these  goals. 

Reform  of  the  Act  would  not  only  provide  smaller  contractors  the  ability  to  bid 
for  federal  work,  but  would  also  mean  greater  job  opportunities  for  entry  level  work- 
ers— women,  minorities,  youth  and  displaced  workers.  Today,  these  groups  are  still 
discriminated  against  under  the  Act.  Additional  benefits  will  result  from  simple  pa- 

f)erwork  reduction.  Reducing  reporting  requirements  which  are  duplicative  and  cost- 
y  will  help  both  the  government  and  the  contractor. 

Just  last  year,  the  Administration  itself  issued  a  report  which  asserted  that  the 
Davis-Bacon  Act  should  be  restricted,  not  expanded.  In  the  National  Performance 
Review,  Vice  Piesident  Gore  personally  stated  that  only  two  changes  should  be 
made  to  the  Act's  enforcement,  in  order  to  "create  a  government  that  works  better 
and  costs  less."  First,  the  report  said  that  the  threshold  for  coverage  of  the  Davis- 
Bacon  Act  should  be  raised  irom  the  $2000  threshold  set  more  than  60  years  ago 
to  a  minimum  of  $100,000.  Second,  the  report  stated  that  detailed  weekly  payroll 
reports  by  contractors  should  be  eliminated  in  favor  of  a  simple  certification  of  com- 
pliance. The  NPR  could  not  have  been  more  clear  that  restriction  of  the  Act — not 
expansion — was  necessary  to  achieve  positive  reform  of  government. 

Unfortunately,  S.  627  is  anything  but  positive  reform.  It  would  dramatically  and 
needlessly  alter  the  present  system  for  enforcement  of  the  Davis-Bacon  Act  and 
would  imfxjse  substantial  new  burdens  upon  government  contractors — without 
achieving  any  corresponding  benefit  to  the  government  or  to  construction  employees. 
For  this  reason,  ABC  is  adamantly  opposed  to  this  legislation. 

Highlighted  below  are  just  some  oi  the  provisions  of  S.  627  that  ABC  is  extremely 
concemea  with.  There  is  also  a  section -by-section  analysis  of  the  bill  at  the  end  of 
this  statement.  (Attachment  2). 

The  bill's  proposal  to  raise  the  threshold  for  application  of  the  Davis-Bacon  Act 
to  $100,0(X)  is  far  below  what  is  necessary  to  have  any  significant  impact  on  govern- 
ment construction.  Further,  the  proposed  $1(K),(X)0  threshold  increase  only  applies 
tc  new  construction,  while  the  thresnold  for  alterations  is  set  at  $15,000 — substan- 
tially lower  than  an  amount  necessary  to  have  any  significant  impact  on  the  con- 
tracting process.  In  addition  to  their  lack  of  benefit,  this  bifurcated  threshold  will 
add  untold  confusion  to  the  enforcement  of  the  Act  due  to  the  inherent  difficulty  in 
categorizing  different  types  of  construction  contracts.  Additionally,  any  minor  cor- 
responding benefit  that  may  result  from  raising  the  threshold  to  $100,(X)0  in  this 
legislation  is  greatly  diminished  by  other  sections  of  the  bill  including  a  requirement 
that  all  contracts  to  be  aggregated  if  they  "relate  to  the  same  or  related  work  at 
the  same  site." 

The  bill,  while  purporting  to  compel  the  Department  of  Labor  (DOL)  to  issue  more 
timely  wage  surveys,  does  nothing  to  correct  the  problem  of  infiated  wage  deter- 
minations. S.  627  mandates  that  the  Secretary  use  "the  highest  prevailing  wage" 
in  a  given  state  whenever  the  Secretary  fails  to  resurvey  a  local  area  for  three 
years.  This  provision  could  cause  government  contracts  in  rural  areas  to  be  per- 
formed at  rates  far  in  excess  of  the  prevailing  rate,  solely  because  such  rates  happen 
to  be  the  highest  prevailing  wages  in  other  geographic  areas  of  a  given  state. 

S.  627  would  change  the  existing  method  of  calculating  prevailing  wages  by  re- 
quiring the  Secretary  to  exclude  from  consideration  small  projects  involving 
amounts  less  than  the  minimum  threshold  necessary  for  the  Act  to  apply.  Since  the 
purpose  of  the  wage  survey  process  is  to  determine  what  wages  are  actually  "pre- 
vailing" in  a  given  area,  no  basis  exists  for  the  exclusion  of  smaller  projects,  as  is 
proposed  in  the  bill. 

Tne  proposed  definition  of  "helpers"  in  S.  627  would  codify  a  definition  which  has 
been  demonstrated  not  to  refiect  prevailing  practices.  Rather  than  defining  the  term 
"helper"  on  the  basis  of  prevailing  practices  in  the  area  in  which  the  helper  is  em- 
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oloyed,  the  proposed  bill  would  require  that  the  scope  of  the  helper's  duties  be  de- 
fined so  that  they  can  be  differentiated  from  the  duties  of  a  journeyman.  The  bill 
also  requires  that  the  helper  not  be  used  as  an  "informal  apprentice  or  trainee." 
This  prevents  helpers  from  learning  substantive  skills  through  task  training,  which 
they  frequently  use  as  entrance  into  the  construction  industry  and  a  lifetime  career. 

The  proposed  definition  is  unduly  restrictive  and  would  prevent  the  Secretary  of 
Labor  from  recognizing  prevailing  practices  involving  helpers  whose  duties  in  some 
way  overlap  with  the  duties  of  journeymen.  In  fact,  the  Labor  Department  declared 
more  than  10  years  ago  that  a  definition  of  helpers  similar  to  that  proposed  in  S. 
627  was  unworkable  and  did  not  reflect  prevailing  practices.  Further,  the  U.S.  Court 
of  Appeals  for  the  D.C.  Circuit  has  upheld  the  Secretary's  position. 

ABC  is  extremely  concerned  about  the  increased  level  of  litigation  which  would 
undoubtedly  result  from  the  passage  of  S.  627.  This  bill  would  allow  any  "interested 
person"  to  bring  an  action  against  the  Secretary  of  Labor  or  other  agencies  concern- 
ing their  determinations  as  to  the  scope  of  coverage  of  the  Act.  "Interested  persons," 
a  term  which  would  include  labor  unions,  employees,  and  competitors  of  the  success- 
ful bidder,  could  also  force  contractors  to  undergo  costlv  hearings  and/or  court  pro- 
ceedings as  to  alleged  violations  of  the  Act  even  where  the  Secretary  has  determined 
that  no  violation  has  occurred.  The  contractor  could  be  subjected  to  open-ended  har- 
assment which  will  discourage  many  responsible  contractors  from  performing  gov- 
ernment work. 

This  type  of  activity  simply  fuels  the  level  of  litigation  in  our  country  and  signifi- 
cantly increases  the  cost  of  construction.  Ultimately,  the  government  itself  will  suf- 
fer if  responsible  contractors  are  deterred  from  bidding  due  to  the  fear  of  lawsuits 
arising  out  of  every  government  job. 

S.  627  would  extend  coverage  of  the  Act  so  that  it  applies  to  contracts  for  the 
lease  of  government  facilities  if  construction,  alteration,  repair,  renovation,  rehabili- 
tation or  reconstruction  is  reauired  for  fulfillment  of  the  contract.  Again,  this  is  an 
unnecessary  and  unwarranted  extension  of  the  provisions  of  the  Act.  The  Comptrol- 
ler General  has  previously  determined  that  the  Act  does  not  apply  to  such  lease 
agreements  where  the  government  does  not  contract  for  the  right  to  acquire  the  con- 
struction facility. 

The  bill  also  eliminates  the  "site  of  work"  restriction  contained  in  the  present  law, 
which  has  been  upheld  in  two  recent  court  decisions  (Ball,  Ball  &  Brosamer,  Inc. 
V.  Robert  B.  Reich  Secretary  of  Labor  and  the  Midway  Excavators  case,  Building 
and  Construction  Trades  v.  U.S.  Department  of  Labor.  This  language  in  S.  627 
would  result  in  ftirther  extension  of  the  Act  to  material  suppliers  and  to  manufac- 
turers. 

One  of  the  biggest  problems  contractors  face  under  the  Davis-Bacon  Act  is  its  bur- 
densome paperwork  requirements.  S.  627  does  nothing  to  alleviate  the  paperwork 
burden  on  contractors  and,  in  fact,  increases  it  due  to  the  greater  likelihood  of  litiga- 
tion. Additionally,  the  bifurcated  threshold  may  reouire  contractors  to  file  twice  as 
many  payroll  reports — one  for  construction  and  one  for  renovation. 

S.  627  would  permit  unrestricted  disclosure  of  certified  payroll  records,  resulting 
in  the  invasion  of  privacy  of  thousands  of  employees  whose  address  and  social  secu- 
rity information  would  be  disclosed  to  labor  unions.  Numerous  courts  have  held  that 
such  information  is  protected  by  the  right  of  privacy. 

The  threshold  level,  enforcement,  wage  determinations,  worker  classifications,  liti- 
gation and  paperwork  burdens  are  a  few  of  the  classic  problems  which  ABC  has 
identified  in  its  review  of  S.  627.  However,  S.  627  contains  an  assortment  of  other 
efforts  to  expand  the  scope  and  coverage  of  the  Act. 

ABC  is  concerned  with  the  elimination  of  the  long  recognized  distinction  between 
independent  contractors  and  employees,  thereby  expanding  the  Act  to  cover  inde- 
pendent contractors.  This  will  especially  impact  newly  created  and  minority-owned 
businesses  which  often  enter  the  construction  industry  as  independent  contractors. 

S.  627  restricts  a  contractor's  ability  to  satisfy  his  prevailing  wage  obligations 
through  payments  of  specified  fringe  benefits  in  that  such  payments  would  not  be 
permittee  to  exceed  the  fringe  benefit  component  of  the  wage  determination.  Under 

S resent  practice,  contractors  are  permitted  to  provide  their  employees  with  any  com- 
ination  of  cash  and  fringe  benefits  which  meets  the  aggregate  prevailing  wage  set 
forth  in  the  determination.  Changing  this  practice  may  force  contractors  to  reduce 
benefits  that  workers  currently  receive  and  oflen  prefer. 

We  are  also  concerned  that  S.  627  reverses  the  Department  of  Housing  and  Urban 
Development's  ruling  that  state  prevailing  wage  laws  are  preempted  with  regard  to 
federally  financed  projects.  Further,  this  legislation  attempts  to  exempt  state  pre- 
vailing wage  laws  from  ERISA  preemption,  which  would  significantly  undermine  the 
uniform  federal  regulation  of  employee  benefit  plans. 


50 

A  provision  in  Scclion  5  of  the  bill,  stating  that  a  contractor's  right  to  proceed 
with  work  can  be  terminated  in  the  event  that  a  single  laborer  or  mecnanic  is  found 
to  have  received  less  than  the  rate  of  wages  required  by  the  Act,  is  a  prime  example 
of  the  unjustified,  unnecessary  and  counterproductive  provisions  contained  in  S. 
627.  S.  627  also  eliminates  the  historical  and  necessary  oversight  authority  of  the 
Comptroller  General  in  the  debarment  and  disbursement  process. 

The  overall  effect  of  S.  627  would  be  to  further  inflate  the  cost  of  construction, 
deter  more  contractors  from  bidding  on  government  construction  and  further  pre- 
clude women  and  minorities  from  entering  one  of  the  nation's  largest  industries — 
when  over  the  next  decade  these  groups  will  be  entering  the  labor  market  in  in- 
creasing numbers. 

The  greatest  and  most  immediate  impact  will  be  felt  by  our  nation's  small  busi- 
nesses. I>ocal,  small  contractors  are  not  equipped  to  handle  the  paperwork  associ- 
ated with  Davis-Bacon  projects.  Further,  they  cannot  afford  to  change  their  prevail- 
ing rates  and  practices  to  work  on  "non-prevailing"  government  iobs.  As  a  result  the 
government  has  fewer  bids  to  choose  from  in  addition  to  paying  higher  than  prevail- 
ing wage  rates.  This  bureaucracy  associated  with  the  Davis-Bacon  Act  can  oniy  grow 
with  the  added  complexities  and  increased  likelihood  of  litigation  imposed  by  S.  627. 
This  will  mean  even  fewer  local,  family-owned  companies  having  the  opportunity  to 
bid  for  federal  work. 

Rather  than  expanding  the  onerous  law.  Congress  should  at  a  minimum  adopt  the 
recommendations  of  Vice  IVesident  Gore's  National  Performance  Review:  raise  the 
threshold,  cut  the  paf)erwork  and  do  not  expand  the  Act's  coverage  in  any  way.  S. 
627  is  totally  inconsistent  with  the  NPR  recommendations  and  should  be  rejected. 

The  same  must  be  said  about  the  new  plan  recently  put  forward  by  the  Clinton 
AdjTiinistration.  It  is  significant  that  bv  publicly  announcing  its  new  plan,  the  Ad- 
ministration is  itself  rejecting  S.  627.  Unfortunately,  the  new  plan  shares  many  of 
the  Senate  bill's  defects.  It  departs  completely  from  the  Vice  President's  own  earlier 
recommendations  and  expands  the  Act  when  the  NPR  said  the  Act  should  be  re- 
stricted. An  analysis  of  the  Administration  proposal  also  follows  this  statement.  (At- 
tachment 3). 

Like  S.  627,  the  new  proposal  needlessly  bifurcates  the  increased  threshold  so 
that  very  few  contracts  are  exempted.  Again,  the  $100,000  threshold  would  apply 
only  to  new  construction  and  not  to  alteration  and  repair — which  would  be  set  at 
$50,000.  The  new  plan  likewise  allows  any  "interested  person"  to  demand  coverage 
reviews  by  the  Secretary  of  Labor,  even  afler  the  project  has  begun. 

Although  the  new  plan  uses  somewhat  different  language  from  S.  627,  it  never- 
theless expands  the  Act  in  a  similar  manner  to  cover  off-site  work  and  lease  agree- 
ments, overruling  court  decisions  to  the  contraiy.  Certainly,  it  cannot  be  suggested 
that  this  expansion  is  in  any  way  consistent  with  the  recommendation  of  the  Vice 
President  that  the  Act  be  restricted. 

Proponents  of  the  new  amendments  have  claimed  that  they  mereW  codify  existing 
Labor  Department  interpretations  of  the  Act.  This  is  not  correct.  For  example,  the 
existing  Department  rule  applied  the  Act  only  to  those  dedicated  facilities  which  are 
in  close  proximity  to  the  site  of  construction.  The  new  amendment  clearly  extends 
the  Act  beyond  the  work  site  and  deliberately  drops  the  geographical  proximity  re- 
quirement. 

Similarly,  under  present  rules,  delivery  drivers  are  not  covered  bv  the  Act  where 
they  spend  only  an  incidental  amount  of  time  physically  on  the  job  site.  The  new 
proposal  obliterates  this  distinction. 

Likewise,  the  amendments  expand  the  coverage  of  leases  beyond  anything  sug- 
gested in  the  Crown  Point  case,  which  they  claim  to  be  codifying.  The  Labor  Depart- 
ment has  previously  applied  the  Act  only  to  buildings  which  were  constructed  ex- 
f)re8sly  for  the  exclusive  use  of  the  government.  The  new  proposal  would  cover 
eases  whenever  the  government's  use  of  the  facility  is  more  than    incidental." 

The  new  proposal,  like  S.  627,  derogates  the  authority  of  contracting  agencies  to 
control  their  own  operational  needs  by  centralizing  enforcement  authority  in  the 
Labor  Department  and  by  permitting  private  litigation  of  Davis-Bacon  issues. 
Again,  there  is  no  support  for  these  new  procedures  in  the  NPR  report  and  they 
will  have  costly  consequences  which  will  eliminate  any  predicted  cost  savings. 

TTie  new  amendments  also  fail  to  implement  the  Gore  recommendation  of  elimi- 
nating payroll  submissions  by  contractors.  Instead,  the  proposal  consigns  the  issue 
to  a  lengthy  rulemaking  process  and  then  requires  the  Department  to  receive 
monthly  payrolls  unless  the  requirement  is  later  waived.  The  amendments  also  per- 
mit unions  to  gain  access  to  private  information  about  employees  contained  in  the 
certified  payrolls,  contrary  to  numerous  court  decisions. 

Finally,  the  new  proposal  contains  an  outrageous  provision  which  not  even  S.  627 
sanctions,  namely  a  clause  permitting  unions  to  force  employees  to  pay  part  of  their 
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wages  back  to  their  employers  in  the  form  of  so-called  "job  targeting"  funds.  These 
rebates  were  found  by  a  federal  judge  to  fly  in  the  face  of  the  most  fundamental 
purpose  of  the  Davis-Bacon  Act:  to  insure  that  prevailing  wages  were  not  funneled 
back  to  employers.  See  Building  and  Const.  Trades  v.  Reich,— I-,  bupp.— (U.U.U. 

1993). 

In  short,  the  Administration's  latest  "compromise"  proposal  contains  a  dramatic 
and  unacceptable  expansion  of  the  Act  which  is  inconsistent  with  the  Administra- 
tion's own  previous  recommendations  for  reform.  The  earlier  recommendations  of 
the  NPR  were  the  "compromise"-  even  so  they  fell  far  short  of  the  steps  necessary 
to  truly  reform  the  Act.  Given  the  Act's  discriminatory,  inflationary,  and  wasteful 
effects,  no  proposal  to  expand  its  reach  in  any  way  should  be  seriously  considered 
or  adopted  oy  the  Congress.  . 

Vice  President  Gore  s  National  Performance  Review  contains  two  simple,  common 
sense  recommendations  for  restricting  the  costly  impact  of  the  Davis-Bacon  and 
Copeland  Acts.  Both  S.  627  and  the  most  recent  proposals,  however,  brazenly  under- 
mine the  Administration's  own  announced  plan  for  reforming  these  laws.  They 
should  both  be  rejected.  .        •*    v     i  j 

If  the  Senate  is  truly  committed  to  meaningful  Davis-Bacon  reform,  then  it  should 
adopt  the  legislation  (S.  916)  offered  by  Senator  Larry  Craig  (R-ID),  which  ABC 
fully  endorses.  The  Craig  bill  would  be  a  positive  step  in  the  direction  of  alleviating 
the  burdens  the  Act  currently  imposes  on  the  government,  on  contractors,  on  tax- 
payers, and  on  disadvantaged  workers. 

Thank  you  for  the  opportunity  to  testify  before  this  committee.  I  am  happy  to  an- 
swer any  questions  you  may  have. 

Attachment  1 
economics  agree:  the  davis-bacon  act  should  be  repealed 

A  recent  survey  conducted  by  Associated  Builders  and  Contractors  (ABC)  of  120 
leading  academic  and  business  economists  throughout  the  country,  has  revealed 
overwhelming  support  for  the  repeal  of  the  Davis  Bacon  Act.  The  survey  asked 
whether  or  not  the  Act  is  outdated  and  has  outlived  its  usefulness  and  therefore 
should  be  repealed.  Dr.  Milton  Friedman,  Nobel  Laureate  in  economics  responded 
by  saying,  "Davis-Bacon  is  not  outdated.  It  never  made  sense  From  the  outset  it  was 
special  interest  legislation,  designed  to  have  taxpayers  provide  a  subsidy— in  con- 
cealed form — to  members  of  construction  unions  and  to  union  leaders.  It  never 
should  have  been  enacted  and  should  be  repealed." 

From  the  120  surveys,  ABC  received  a  response  rate  of  18  percent  of  these  re- 
sponses, 95  percent  of  the  economists  were  of  the  opinion  that  the  Davis-Bacon  Act 
should  be  repealed.  From  this  representative  sample  it  could  be  expected  that  had 
all  of  the  economists  surveyed  responded,  95  percent  of  them  (plus  or  minus  5  per- 
cent) could  have  been  expected  to  favor  the  repeal  of  the  Davis-Bacon  Act. 

Here  are  some  of  the  other  comments  offered  by  the  economists  surveyed  regard- 
ing the  Davis-Bacon  Act:  o  ,      ».t  ,    ,  t^  •      ■     r> 

Professor  James  Tobin,  Yale  University,  winner  of  the  Nobel  Pnze  m  Economics. 
"The  Davis-Bacon  Act  is  bad  policy."  tt  •     o 

Professor  Donald  Ratajczak,  Director  of  the  Economic  Forecasting  Umt,  Georgia 
State  University.  "Unless  compelling  reasons  of  market  distortions  can  be  cited,  gov- 
ernment should  not  be  setting  prices  for  labor,  materials,  products  or  anything  that 
can  be  priced  appropriately  in  our  market  economy.  Not  only  has  this  law  outlived 
its  usefulness,  it  never  should  have  been  enacted." 

Professor  James  Smith,  Professor  of  Finance,  the  University  of  North  Carolina. 
"All  of  my  179  MBA  students  this  year  can  tell  you  why  the  U.S.  would  be  better 
off  if  Davis-Bacon  were  repealed."  ,     /.  t^ 

Dr.  Beryl  Sprinkel,  Former  Chairman  of  President  Reagan's  Council  of  Lcononuc 
Advisors.  "The  Davis  Bacon  Act  is  an  unwarranted  subsidy  which  raises  construc- 
tion costs,  reduces  jobs  and  penalizes  the  taxpayer." 

ATTACHMENT  2 
SECTION-BY-SECTION  ANALYSIS  OF  S.  627 

S.  627  expands  the  scope  and  coverage  of  the  Davis-Bacon  Act,  inter  alia,  as  fol- 
lows* 

1.  Section  2  of  the  bill  eliminates  the  "site  of  the  work"  restriction  contained  in 
the  present  law.  This  could  result  in  extension  of  the  Act  to  material  supphera  and 
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manufacturers.  See  Building  and  Construction  Trades  v.  U.S.  Department  of  Labor 
(Midway  Excavators)  and  Ball,  Ball  and  Brosamer,  Inc.  v.  Robert  B.  Reich,  Sec- 
retary of  Labor. 

2.  Section  2  of  the  bill  eliminates  the  long  recognized  distinction  between  inde- 
pendent contractors  and  employees,  expanding  the  Act  to  cover  independent  contrac- 
tors. 

3.  Section  2(b),  purports  to  raise  the  threshold  of  coverage  under  the  Act,  but  does 
not  actually  achieve  any  significant  results  due  to  the  "aggregation"  rules  set  forth 
in  Section  2(bX3X2). 

4.  Section  2(b)(2)  reverses  HUD's  ruling  that  state  prevailing  wage  laws  are  pre- 
empted with  regard  to  federally  financed  projects.  This  section  also  apoears  to  ex- 
empt state  prevailing  wage  laws  from  ERISA  preemption,  which  would  undermine 
the  uniform  federal  regulation  of  employee  benefit  plans. 

5.  Section  2(bX3Xb)(c)  would  encourage  litigation  over  the  aggregation  of  contract 
rules  long  after  jobs  are  completed.  Contractors  apparently  could  be  required  to 
make  back  wage  payments  even  though  the  Department  of  Labor  had  determined 
that  a  project  was  not  covered  by  the  Act. 

6.  Section  2(b)(4)  would  extend  the  scope  of  the  Act  to  contracts  for  the  lease  of 
facilities.  See  the  Crown  Point  case. 

7.  Section  2(c)  of  the  bill  permits  the  use  of  helpers  only  when  found  to  be  prevail- 
ing in  a  single  classification.  More  importantly,  helpers  are  defined  so  that  the  scope 
of  their  duties  must  be  "difTerentiated  from  the  duties  of  the  laborer  or  mechanic." 
The  Department  of  Labor  found  10  years  ago  that  such  a  definition  was  unduly  re- 
strictive, and  the  Department's  broader  definition  was  upheld  by  the  Court  of  Ap- 
peals. See  Building  and  Construction  Trades  Department  v.  Donovan. 

8.  Section  3(b)  defines  "prevailing  wage"  in  such  a  way  that  the  Secretary  of  Labor 
is  required  to  adopt  the  highest  prevailing  wage  in  comparable  areas  of  the  state 
whenever  a  wage  survey  has  not  been  performed  for  a  three  year  period.  Such  a 
requirement  needlessly  threatens  to  distort  the  prevailing  wage  concept  by  inflating 
the  amounts  paid. 

9.  Section  3(c)  would  restrict  contractors'  ability  to  satisfy  their  prevailing  wage 
obligations  through  payment  of  specified  fringe  benefits,  in  such  that  payments 
would  not  be  permitted  to  exceed  the  fringe  benefit  component  of  the  wage  deter- 
mination. (Under  present  practice,  contractors  are  permitted  to  provide  tneir  em- 
ployees with  any  combination  of  cash  and  fringe  benefits  which  meets  the  aggregate 
prevailing  wage  set  forth  in  the  determination). 

10.  Section  4  encourages  litigation  of  Department  of  Labor  decisions  with  regard 
to  coverage  of  the  Act  and  wage  claims.  A  cumbersome  new  administrative  proce- 
dure is  also  established  for  private  wage  challenges. 

11.  Section  5  of  the  Act  states  that  a  contractor's  right  to  proceed  with  work  can 
be  terminated  in  the  event  that  a  single  laborer  or  mechanic  is  found  to  have  re- 
ceived less  than  the  rate  of  wages  required  by  the  Act. 

12.  Section  2  of  the  Copeland  Act  is  amended  to  permit  any  "interested  person" 
(including  unions  and  competitors)  to  obtain  a  list  of  a  contractor's  entire  work  force, 
with  names,  addresses,  and  social  security  numbers.  (Numerous  courts  have  held 
that  such  information  is  protected  by  rights  of  privacy). 


Attachments 

how  the  vice  president's  recommendations  for  davis-bacon  reform  are  being 
turned  into  an  unprecedented  expansion  of  the  act 

In  1993,  with  much  fanfare,  the  Administration  announced  the  results  and  rec- 
ommendations of  its  National  Performance  Review.  Vice  President  CJore  personally 
asserted  that  implementation  of  the  NPR  report  was  essential  to  "create  a  govern- 
ment that  works  better  and  costs  less."  Subsequent  budget  estimates  have  incor- 
porated supposed  savings  to  be  achieved  by  implementing  the  Gore  report. 

An  important  element  of  the  NPR  report  was  a  set  of  reconmiendations  regarding 
the  Davis-Bacon  Act  and  the  related  Copeland  Anti-Kickback  Act,  two  laws  enacted 
in  the  1930's.  The  Gore  report  stated  that  these  laws,  in  their  present  form,  imposed 
unreasonable  burdens  on  the  government  and  government  contractors.  This  finding 
is  amply  supported  by  evidence  accumulated  over  a  pxiriod  of  years. 

The  NPR  made  two  very  specific  recommendations  on  this  issue:  First,  the  report 
said  that  the  threshold  for  coverage  of  the  Davis-Bacon  Act  should  be  raised  from 
the  $2,000  threshold  set  more  than  60  years  ago  to  a  minimum  of  $100,000.  Second, 
the  report  stated  that  detailed  weekly  payroll  reports  by  contractors  should  be  elimi- 
nated in  favor  of  a  simple  certification  of  compliance. 
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The  Gore  report  did  not  recommend  any  other  changes  to  the  Davis-Bacon  Act. 
The  NPR  coula  not  have  been  more  clear  in  its  recommendation  that  the  effects  of 
this  law  be  restricted,  not  expanded,  in  order  to  achieve  the  cost  savings  promised 
by  the  report. 

Unfortunately,  proposals  now  before  Congress  ignore  almost  entirely  the  mn- 
damental  purpose  of  the  Gore  recommendations.  These  proposals  fail  to  implement 
the  NPR  plan  to  increase  thresholds  or  reduce  paperwork  in  the  manner  requested. 
Even  worse,  the  proposals  contain  an  additional,  unrequested  series  of  changes  to 
the  Act  which  have  the  sole  purpose  of  dramatically  expanding  the  Davis-Bacon 
Act's  coverage  and  impact,  at  great  cost  to  the  government.  If  the  present  procure- 
ment "reform"  proposals  are  enacted,  then  the  NPR's  promise  of  cost  savings  and 
reduced  pap>erwork  will  prove  to  be  completely  hollow. 

The  $100,000  Threshold 

As  noted  above,  the  Vice  President  recommended  that  the  threshold  for  all  cov- 
ered contracts  under  the  Davis-Bacon  Act  should  be  raised  to  $100,000.  However, 
the  new  subsection  1(b)  of  the  proposed  amendments  fails  to  implement  even  this 
minimal  increase.  Instead,  the  new  proposal  states  that  the  $100,000  threshold 
would  apply  only  to  new  construction.  Contracts  for  repair  or  alteration  would  be 
exempt  only  if  they  are  below  $50,000. 

Budget  estimates  regarding  the  original  Gore  proposal  indicated  that  even  the 
across-the-board  $100,000  threshold  would  exempt  less  than  5-  of  all  federal  con- 
struction dollars.  Most  of  that  volume  consisted  of  repair  or  alteration  work,  because 
new  construction  contracts  valued  at  less  than  $100,000  are  rare.  Thus,  bifurcation 
of  the  threshold  increase  will  dramatically  reduce  the  useful  savings  which  the  Gore 
report  sought  to  achieve. 

The  new  proposals  also  create  new  distinctions  between  types  of  construction 
work  which  are  certain  to  provoke  new  litigation.  Specifically,  section  1(b)  sets  the 
threshold  for  "complete  rehabilitation  or  reconstruction,  including  painting  and 
decorating"  at  $100,000,  whereas  "repair  and/or  alteration,  including  painting  and 
decorating"  would  have  a  threshold  of  $50,000.  The  distinctions  between  these  dif- 
ferent types  of  work  are  by  no  means  clearcut,  and  they  have  never  previously  been 
subject  to  varying  treatment  under  the  Act. 

Further  restricting  the  supposed  benefits  to  be  achieved  by  raising  the  threshold 
is  the  fact  that  "any  interested  person"  is  given  the  right  under  the  proposed 
amendments  to  ask  the  Secretary  of  Labor  to  review  an  agency's  determination  of 
coverage.  See  new  subsection  3(b).  Such  a  review  may  take  place  at  any  time,  even 
after  the  project  has  begun,  thereby  disrupting  the  procurement  process.  Finally, 
section  1(b)(3)  of  the  new  amendments  subjects  the  motivations  of  each  agency  to 
scrutiny,  whenever  a  claim  is  made  that  contracts  have  been  split  "to  avoid  the  ap- 
plication of  this  Act."  Again,  under  such  a  standard,  no  procurement  would  be  safe 
from  subsequent  challenge  and  reversal  of  coverage  determinations,  further  under- 
mining the  NPR's  attempt  to  raise  the  Act's  threshold. 

For  each  of  these  reasons,  if  the  Vice  President's  recommendation  is  to  be  given 
any  effect  at  all,  then  the  $100,000  threshold  should  be  the  minimum  for  all  types 
of  work  covered  by  the  Act.  The  NPR's  clear  and  simple  directive  should  be  adopted 
without  bifurcation  and  without  complicated  post-contract  review  procedures.  ^ 

Lease  Agreements 

In  addition  to  reducing  the  threshold  recommended  by  the  NPR,  the  new  propos- 
als the  Act's  coverage  by  extending  the  law  for  the  first  time  to  private  construction 
work.  Specifically,  under  the  new  section  1(b),  the  Act  would  apply  to  construction 
work  performed  "in  preparation  for  occupancy  and  predominant  use  by"  the  govern- 
ment pursuant  to  a  lease  agreement,  where  the  lease  provides  for  an  average  an- 
nual rental  in  excess  of  $100,000.2  "Predominant"  use  by  the  government  is  defined 
in  the  suggested  report  language  (though  not  in  the  proposed  statute  itselO  as  those 
situations  where  "any  use  of  the  facility  other  than  by  the  government  will  be  pure- 
ly incidental  to  the  government's  use  and  occupancy." 


1  Alternatively,  if  repair  and  alteration  work  is  to  be  carved  out  for  a  reduced  exemption,  then 
the  threshold  for  new  construction  work  must  be  increased  in  a  compensator  manner,  i.e.,  to 
$250,000,  in  order  to  achieve  cost  savings  comparable  to  those  originally  projected  by  the  NPR 
report. 

2  Again,  a  separate  threshold  is  proposed  for  repairs  or  alteration,  provided  that  such  work 
is  "beyond  the  standard  alterations  performed  by  lessors  to  prepare  a  building  for  occupancy 
by  a  new  tenant."  Section  b(lXD).  This  new  standard  is  undefined  and  will  provide  more  fuel 
for  litigation. 
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No  justification  has  been  ofTercd  for  so  dramatically  expanding  the  Act's  coverage 
in  this  manner.  Certainly  it  cannot  be  suggested  that  this  expansion  is  in  any  way 
consistent  with  the  recommendation  of  the  Vice  President  that  the  Act  be  restrictea. 

It  is  also  worth  noting  that,  while  the  apparent  purpose  of  the  proposed  amend- 
ment is  to  codify  a  1987  Labor  Department  opinion  in  which  a  government-leased 
building  was  found  to  be  covered  by  the  Act,  tne  language  used  here  differs  signifi- 
cantly irom  that  earlier  case  and  broadens  the  scope  of  the  Act.  In  the  Crown  Point 
case,  WAB  Case  No.  86-33  (1987),  afTd,  29  WH  Cases  (BNA)  178  (D.D.C.  1988),  the 
Department  applied  the  Act  to  a  building  which  \.as  constructed  expressly  for  the 
exclusive  use  of  the  Veterans'  Administration.  Indeed,  it  was  found  that  "no  building 
would  ever  have  been  built"  but  for  the  government's  initiative.  The  Department 
held  that  the  contract  in  question,  though  appearing  to  be  a  lease,  was  actually  a 
contract  for  construction  because  "construction  was  more  than  an  incidental  ele- 
ment" of  the  contract. 

The  proposed  amendments  have  distorted  the  Department's  use  of  the  word  "inci- 
dental beyond  all  recognition.  Instead  of  examining  whether  construction  is  more 
than  an  incidental  element  of  a  lease  agreement  for  the  exclusive  use  of  the  govern- 
ment, the  bill  would  apply  the  Act  wherever  the  government's  use  of  the  facility  is 
more  than  incidental.  The  result  could  be  to  extend  the  coverage  of  the  Act  far  be- 
yond what  was  contemplated  in  the  Crown  Point  case  and  could  reach  a  staggering 
number  of  government  Duildings.  ^ 

Clearly,  instead  of  simplifying  and  restricting  the  Act's  coverage  as  envisioned  by 
the  NPR,  the  new  proposals  will  needlessly  complicate  and  exoand  coverage  by  ex- 
tending the  Act  to  leasehold  arrangements.  Such  terms  as  "preaominant"  use,  "aver- 
age annual  rental",  and  "standard  alterations"  will  add  to  the  confusion.  The  pro- 
posed amendments  should  not  be  adopted  for  each  of  these  reasons. 

Site  of  the  Work 

Any  remaining  cost  reductions  obtained  by  the  increased  threshold  recommended 
by  the  Gore  Report  will  be  overridden  in  the  proposed  amendments  by  a  huge  ex- 
pansion of  the  Act  to  off-site  work,  set  forth  in  the  newly  proposed  section  l(a)riXC). 
The  proposed  bill  would  extend  the  Act's  coverage  to  'laoorers  and  mechanics  em- 
ployed by  the  contractor  or  subcontractor  for  transporting  materials,  supplies,  and 
equipment  to  and  from  the  site  of  the  work  and  to  laborers  and  mechanics  employed 
at  fabrication  plants,  batch  plants,  tool  yards  or  other  similar  facilities  that  are 
dedicated  exclusively  or  nearly  so  to  performance  of  the  contract  work." 

As  the  Court  of  Appeals  for  the  D.C.  Circuit  recently  confirmed  in  the  Midway 
Excavators  case,  932  F.2d  985  (D.C.  Cir.  1991),  the  Davis-Bacon  Act  was  intended 
to  apply  only  to  the  "site  of  the  work"  under  construction.  Even  the  original  framers 
of  the  Act  recognized  that  "if  we  started  in  to  take  materials  in  connection  with  this, 
we  would  cover  many,  many  industries  in  the  United  States,  including  the  United 
States  Steel  Corporation,  and  we  would  be  telling  them  what  wages  they  would 
have  to  pay  in  that  industry."  Cong.  Connery,  75  Cong.  Rec.  12366  (June  8,  1932). 

Likewise,  nothing  in  the  NPR  report  suggests  the  need  for  any  such  expansion. 
If  the  new  proposals  are  enacted,  many  emplovers  who  have  never  thought  of  them- 
selves as  construction  industry  employers  will  undoubtedly  find  themselves  subject 
to  the  Act's  burdensome  requirements,  and  the  costs  to  the  government  will  increase 
substantially. 

Proponents  of  the  new  amendments  have  claimed  that  the  proposals  merely  codify 
existing  Labor  Department  interpretations  of  the  site  of  the  work  restriction.  This 
is  not  correct.  In  fact,  the  new  language  fundamentally  alters  the  scope  and  niean- 
ing  of  the  Act  in  ways  never  contemplated  by  the  orior  Labor  Department  rulings. 
Thus,  the  existing  Department  rule  (29  C.F.R.  5.2(1))  applies  the  Act  only  to  those 
dedicated  facilities  which  are  in  close  proximity  to  the  site  of  construction,  under 
the  theory  that  such  facilities  are  actually  part  of  the  work  site  itself.  The  new 
amendment,  however,  clearly  extends  the  Act  beyond  the  work  site  and  deliberately 
drops  the  geographical  proximity  requirement. 

Similarly,  under  the  present  Labor  Department  rules,  delivery  drivers  are  not  cov- 
ered by  the  Act  where  they  spend  only  an  incidental  amount  of  time  physically  on 
the  job  site.  This  interpretation  of  the  Act  is  consistent  with  prior  rulings  by  the 
Court  of  Claims  and  interpretations  of  identical  language  under  the  National  Labor 
Relations  Act  by  the  NLIiB. 


^The  Crown  Point  opinion  itself  was  rejected  by  the  Justice  Department  in  a  subsequent  rul- 
ing which  found  the  Labor  Department  decision  to  result  in  an  unwarranted  expansion  of  the 
Act.  See  28  WH  Cases  1565  (D.D.C.  1988).  In  any  event,  no  agency  has  ever  before  held  that 
the  Act  should  apply  to  any  building  not  constructed  for  the  excluBive  use  of  the  government, 
contrary  to  the  proposed  amendments. 
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In  any  event,  certain  more  expansive  Labor  Department  rulings  which  the  pro- 
posed amendments  purport  to  codify  have  themselves  been  inconsistent  and  are 
being  challenged  in  court.  The  new  language  will  certainly  lead  to  further^litigation 
because  of  the  addition  of  such  undefinable  terms  as  "similar  facilities",  "exclusive 
dedication"  and  "nearly  so."  Clearly,  the  amendments  are  contrary  to  the  fmdings 
of  the  NPR  and  should  not  be  adopted. 

Administrative  Procedures  /  Private  Right  of  Action 

Nowhere  in  the  NPR  report  is  there  any  recommendation  for  change  in  the  en- 
forcement mechanism  of  the  Davis-Bacon  Act.  Nevertheless,  the  new  proposals  con- 
tain several  pages  of  changes  designed  to  foster  litigation  and  encourage  debarment 
of  contractors  who  may  have  acted  in  good  faith.  (Sections  4,  5  and  6). 

Under  present  law,  once  the  Secretary  of  Labor  determines  that  employees  may 
have  been  underpaid,  he  is  authorized  to  instruct  the  contracting  a^cy  to  withhold 
funds  necessary  to  pay  the  employees  any  amounts  owed  to  them.  This  withholding 
power  already  acts  in  a  punitive  manner  against  some  contractors,  who  are  deprived 
of  contractually  owed  funds  even  before  thev  have  had  a  hearing  on  the  allegations 
against  them.  In  any  event,  if  a  willful  violation  is  found  by  the  Secretary,  ne  can 
recommend  to  the  Comptroller  General  that  the  contractor  be  debarred  from  per- 
forming government  worK. 

There  nas  never  been  a  private  right  of  action  under  Davis-Bacon  Act,*  because 
the  process  of  government  contract  impact  not  well  served  by  uncontroUed  htigation. 
There  is  also  the  potential  for  great  abuse  of  the  Htigation  process  if  special  inter- 
ests (such  as  labor  unions)  are  permitted  to  subject  government  contractors  to  har- 
assment in  the  form  of  litigation.  Ultimately,  the  government  itself  suffers  if  respon- 
sible contractors  are  deterred  from  bidding  due  to  the  fear  of  lawsuits  arising  out 
of  every  government  job.  . 

The  new  proposals  derogate  the  authority  of  contracting  agencies  to  control  their 
own  operational  needs  by  centralizing  enforcement  authority  in  the  Labor  Depart- 
ment and  by  permitting  private  litigation  of  Davis-Bacon  issues.  There  is  no  support 
for  these  new  procedures  in  the  NPR  report  and  they  will  again  have  costly  con- 
sequences which  will  eliminate  any  predicted  savings. 

Payroll  Certifications 

As  discussed  above,  the  Gore  report  flatly  asserted  weekly  payroll  submissions 
should  be  eliminated  in  favor  simple  certificate  of  compliance.  The  new  proposals 
first  consign  this  issue  to  a  lengthy  rulemaking  process  at  the  Department  Labor. 
(Copeland  Act  Section  2(a),  as  amended).  The  Department  then  required  to  receive 
monthly  payrolls  unless  the  reauirement  waived  under  a  set  of  ill-defined  criteria. 
Contractors  will  be  understandably  suspicious  that  only  certain  types  of  favored  con- 
tractors will  be  declared  "responsible  enough  to  waive  the  payroll  requirement. 
Again,  the  danger  exists  that  the  NPR  recommendation  will  never  come  to  pass 
under  the  new  proposals. 

Finally,  the  new  proposals  add  an  unnecessary  and  intrusive  requirement  that 
special  interests  (labor  unions)  be  allowed  access  to  private  information  about  em- 

Sloyees  contained  in. the  certified  payrolls.  (Section  2(c)).  The  U.S.  Supreme  Court 
as  recently  held  that  similar  information  is  protected  from  pubHc  disclosure  with 
regard  to  federal  workers.  ^  It  is  unconscionable  that  private  employees  should  be 
given  a  lesser  right  to  privacy  under  the  guise  of  procurement  reform.  Again,  the 
NPR  says  nothing  about  the  need  for  any  such  intrusiveness  under  the  Copeland 
Act,  and  the  new  proposals  run  contrary  to  the  Gore  report. 

CONCLUSION 

Vice  President  Gore's  National  Performance  Review  contains  two  simple,  common 
sense  recommendations  for  restricting  the  costly  impact  of  the  Davis-Bacon  and 
Copeland  Acts.  The  proposals  presently  being  offered,  however,  represent  a  classic 
example  of  how  meaningful  procurement  reform  is  stifled  by  special  interest  groups. 
If  the  Administration  has  any  sincere  desire  to  improve  the  performance  of  govern- 
ment, then  the  Gore  plan  should  be  adopted,  and  the  proposals  should  be  rejected. 

Statement  of  the  Associated  General  Contractors  of  America 

The  Associated  General  Contractors  of  America  (AGC)  is  a  national  trade  associa- 
tion of  more  than  33,000  firms,  including  8,000  of  America's  leading  general  con- 
struction contracting  firms.  They  are  engaged  in  the  construction  of  the  nation's 


*Glynn  v.  Capeletti  Bros.,  621  F.2d  1309  (5th  Cir.  1980). 
BDept.  of  Defense  v.  FLRA,  62  U.S.L.W.  4143  (Feb.  23,  1994). 
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commercial  buildings,  shopping  centers,  factories,  warehouses,  highways,  bridges, 
tunnels,  airports,  water  works  facilities,  waste  treatment  facilities,  dams,  water  con- 
servation projects,  defense  facilities,  multi-family  housing  projects  and  site  prepara- 
tion/utilities installation  for  housing  development. 

AGC  welcomes  the  opportunity  to  provide  this  statement  to  the  Senate  Labor  and 
Human  Resources  Committee  on  S.  627,  a  bill  to  amend  the  Davis-Bacon  Act.  AGC 
respectfully  requests  that  this  statement  be  made  a  part  of  the  record  of  the  Com- 
mittee's proceeaings. 

AGC  represents  firms  with  collective  bargaining  agreements  and  open  shop  firms 
and  has  had  long  term  experience  with,  and  interest  in,  the  operation  of  the  Davis- 
Bacon  Act.  AGC  supports  repeal  of  the  Davis-Bacon  Act  as  its  ultimate,  best,  re- 
form. Until  that  can  be  accomplished,  AGC  has  supported  reforms  that  include: 

Increasing  the  threshold  to  a  minimum  of  $250,000  to  remove  the  burdens  of 
the  Act  from  small  businesses; 

Recognizing  semi-skilled  helper  classifications  for  Davis-Bacon  use  since  such 
classifications  are  a  reality  on  union  and  open  shop  private  projects; 

Strict  construction  of  the  Act's  present  requirement  for  prevailing  wages  only 
for  those  laborers  and  mechanics  employed  directly  upon  the  site  of  the  work; 
Clarification  that  contracting  agencies  decide  when  Davis-Bacon  applies  to 
their  construction  projects  and  limiting  the  Department  of  Labor  to  administer- 
ing Davis-Bacon  compliance  once  contracting  agencies  have  decided  that  cov- 
erage exists;  and 

Replacement  of  the  weekly  payroll  reports  with  pre-  and  post-project  affida- 
vits certifying  that  all  wages  required  by  law  will  be  and  have  been  paid. 

Based  on  years  of  Davis-Bacon  experience  through  the  thousands  of  AGC  mem- 
bers performing  prevailing  wage  work,  AGC  believes  that  the  above  statutory  re- 
forms, together  with  improvements  in  the  wage  survey  and  regulatory  processes, 
would  result  in  meaningful  Davis-Bacon  reform  to  lessen  the  administrative  burden 
on  contractors  and  lower  the  cost  of  federal  construction. 

S.  627  not  only  fails  to  achieve  any  of  these  reforms  or,  for  that  matter,  any  mean- 
ingful reforms,  but  moves  in  the  opposite  direction  by: 

Permitting  state  and  local  regulations  to  preempt  the  uniform  administration 
of  the  wage  and  fringe  benefit  payment  practices  of  contractors; 

Further  increasing  Davis-Bacon  project  costs  by  hundreds  of  millions  of  dol- 
lars through  the  expansion  of  coverage  and  blocking  the  employment  of  semi- 
skilled workers  on  federal  construction; 

Encouraging  meritless  and  costly  new  administrative  and  judicial  proceed- 
ings; and 

Violating  the  privacy  of  workers  on  Davis-Bacon  projects. 

In  a  time  of  huge  budget  deficits,  when  Congress  is  constantly  in  search  of  ways 
to  save  or  raise  revenue  to  pay  for  the  cost  of  government,  S.  627  is  not  only  unnec- 
essary, it  is  not  fiscally  responsible. 

For  these  reasons,  AGC  opposes  enactment  of  S.  627.  AGC's  comments  on  specific 
provisions  of  S.  627  are  as  follows: 

A.  THHESHOLX) 

Raising  the  present  $2,000  Davis-Bacon  threshold  to  $100,000  for  new  construc- 
tion and  $15,000  for  renovation  is  only  a  minuscule  step  in  the  ri^t  direction.  AGC 
supports  a  single  minimum  $250,000  threshold.  A  1983  Congressional  Budget  Office 
study  found  that  86  percent  of  all  Davis-Bacon  contracts  are  valued  at  $250,000  or 
less,  but  that  they  account  for  only  approximately  18  percent  of  the  total  dollar 
value  of  all  covered  contracts. 

Many  small  contractors  presently  avoid  prevailing  wage  work  because  of  the  pa- 
perwork burden  and  the  disruptive  labor  relations  aspects.  Raising  the  threshold  to 
a  more  meaningful  $250,000  would: 

Encourage  small  contractors  to  bid  on  federal  construction  work,  thus  encour- 
aging competition. 

Produce  federal  budget  construction  cost  savings  on  at  least  18  p)ercent  of  fed- 
eral construction  work. 

B.  PRKEMPTION 

AGC  members  perform  work  in  every  state.  Frequently,  AGC  members  will  per- 
form work  in  multiple  jurisdictions  within  a  state.  Many  of  AGC's  members  also 
perform  work  funded  wholly  or  in  part  by  state  or  local  governments,  and  many  of 
these  governments  impose  prevailing  wage  laws  with  which  construction  employers 


57 

must  comply.  All  23  State  Apprenticeship  Council  states  also  establish  apprentice- 
ship standards  affecting  AGC  members  and  their  employees.  Because  of  the  tem- 
porary and  transitory  nature  of  employment  in  the  construction  industry,  over  mul- 
tiple locations,  from  state  to  state  and  within  numerous  locahties  in  individual 
states,  consistency  in  the  regulation  of  the  wages  and  fringe  benefits  paid  on  pre- 
vailing wage  projects  is  especially  important. 

The  preemption  clause  of  S.  627  would  permit  the  state-by-state  regulation  of  the 
prevailing  wage  and  fringe  benefit  practices  of  contractors  performing  work  on  con- 
struction projects  subject  to  both  the  Davis-Bacon  Act  and  state  prevailing  wage 
laws.  This  clause  would  also  permit  local  regulation  of  these  projects. 

Allowing  this  type  of  micro-management  of  the  wage  payment  and  fringe  benefit 
practices  of  construction  employers  performing  Davis-Bacon  work  is  unnecessary  for 
the  protection  of  employees  and  counterproductive.  Davis-Bacon  contractors  must 

Bay  their  employees  the  prevailing  wages  and  fringe  benefits  predetermined  by  the 
apartment  of  Labor.  The  state-by-state,  and  locality-by-locality,  regulation  per- 
mitted by  the  preemption  clause  of  S.  627  promotes  oarochial  interests  that  have 
little  to  do  with  the  compensation  practices  of  the  industry  or  the  interests  of  em- 
ployees. This  clause  singles  out  construction  industry  employers  as  subject  to  any 
and  all  state  and  local  regulation.  Construction  employers  performing  work  would 
find  it  difficult  to  reconcile  the  conflicting  regulations  applicable  to  their  wage  and 
fringe  benefit  policies,  eUminating  their  ability  to  fashion  policies  that  are  respon- 
sive to  the  market  and  the  needs  of  employees. 

If  Congress  believes  that  the  Department  of  Labor  is  not  capable  of  accurately  as- 
sessing prevailing  wage  practices  in  the  industry,  and  that  states  and  localities  are 
in  a  better  position  to  achieve  this  objective,  it  should  repeal  the  Davis-Bacon  Act. 

C.  LEASED  PROPERTY 

The  bill  would  codify  what  AGC  believes  are  incorrect  interpretations  of  the 
Davis-Bacon  Act  by  the  Department  of  Labor  (DOL)  and  its  Wage  Appeals  Board 
that  privately  financed  construction  on  private  property  is  subject  to  the  Act  if  it 
is  to  be  leased  by  the  federal  government.  This  extension  is  contrary  to  the  Act  s 
basic  precept  that  it  is  federally  funded  construction  that  triggers  Davis-Bacon  cov- 
erage. The  federal  government  does  not,  and  should  not,  dictate  wages  and  labor 
practices  on  private  construction. 

D.  PERSONS  COVERED 

The  bill  not  only  drops  the  current  requirement  that  to  be  entitled  to  prevailing 
wages,  the  laborers  and  mechanics  must  be  "employed  directly  upon  the  site  of  the 
work",  it  also  makes  any  individual  compensated  for  services  performed  "to  carry 
out"  the  contract  covered  by  the  Act  a  laborer  or  mechanic".  This  astoundingly 
broad  coverage  is  not  limited  to  the  contractor's  own  employees  or  even  those  of  a 
subcontractor,  since  the  phrase  in  S.  627  "directly  or  through  a  subcontract"  could 
include  employees  working  on  a  distant  assembly  line  fabricating  materials  for  the 
project,  independent  owner-operators  of  trucks  hauling  materials,  and  non-construc- 
tion employees  who  from  time  to  time  worked  on  matters  relating  to  the  contract. 
These  changes  would  extend  coverage  of  the  Act  well  beyond  the  construction  site 
and  probably  beyond  construction  work,  in  direct  contradiction  to  the  original  intent 
of  the  Act. 

This  provision  of  the  bill  also  directly  contradicts  the  May  1991  Court  of  Appeals 
decision  in  Building  and  Construction  Trades  Department.  AFL-CIO  v.  U.S.  Depart- 
ment of  Labor  and  Midway  Excavators,  Inc.,  932  F.2d  985  (D.C.  Cir.  1991)  and  the 
June  1994  Court  of  Appeals  decision  in  Ball,  Ball,  and  Brosomer,  Inc.  v.  Reich,  92- 
5366  (D.C.  Cir.  1994).  In  both  of  these  cases,  the  Court  of  Appeals  examined  the 
language  and  legislative  history  of  the  term  "employed  directly  upon  the  site  of  the 
work"  used  in  the  Act  and  found  no  ambiguity  in  its  meaning.  The  court  concluded 
that  this  phrase  means  what  it  says  and  "restricts  coverage  of  the  Act  to  the  geo- 
graphical confines  of  the  federal  project's  jobsite."  It  also  concluded  in  Ball,  Ball,  and 
Brosomer  that  the  "statutory  phrase  'employed  directly  upon  the  site  of  the  work, 
means  'employed  directly  upon  the  site  of  the  work.'  Laborers  and  mechanics  who 
fit  that  description  are  covered  by  the  statute.  Those  who  don't  are  not." 

In  response  to  the  Midway  decision,  the  Labor  Department  issued  a  interim  final 
regulation  on  May  4,  1992,  that  exempts  material  delivery  truck  drivers  from  pre- 
vailing wage  coverage,  except  for  the  time  they  actually  spend  physically  on  the  site 
of  construction. 

The  final  regulations  that  will  evolve  from  this  process  are  likely  to  make  sub- 
stantial progress  in  restoring  the  application  and  administration  of  the  Act  to  par- 
allel its  original  objectives.  The  Department  of  Labor  has  not  yet  proposed  regula- 
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tions  to  implement  the  recent  decision  in  the  Ball,  Ball,  and  Brosomer  case.  AGC 
urges  the  Congress  to  insure  that  the  Department  issues  these  vitally  important 
regulations  in  as  timely  a  manner  as  possible. 

It  is  unnecessary  and  inappropriate  for  Congress  to  intervene  in  this  process  at 
this  juncture.  The  application  ana  interpretation  of  the  Davis-Bacon  Act  must  evolve 
and  progress  with  trie  industry  it  purports  to  regulate.  I>egi3lation  and  regulations 
based  on  antiquated  conceptions  of  the  industry  do  not  help  workers,  employers,  the 
industry  or  taxpayers. 

E.  WAGES  AND  BENEFITS 

/.  Use  of  Highest  Wage  Rate  in  a  State 

By  requiring  a  contracting  agency  to  use  the  highest  prevailing  wage  in  a  state 
if  the  applicable  wage  determination  is  more  than  3  years  old,  the  bill  would  selec- 
tively force  importation  of  much  higher  urban  rates  into  rural  areas  and  signifi- 
cantly increase  Davis-Bacon  project  costs.  Currently,  this  practice  is  specifically  pro- 
hibited by  Department  of  Labor  regulations. 

2.  Wage  Survey  Data 

Present  DOL  regulations  correctly  allow  use  of  Davis-Bacon  data  from  residential 
and  building  projects  only  when  private  project  data  is  insufTicient  to  produce  a  rate. 
The  bill  requires  that  wages  from  all  similar  projects  be  included  in  the  data  to  com- 

fmte  wage  determinations,  forcing  the  DOL  to  include  Davis-Bacon  projects,  which 
urther  perpetuates  distorted  wage  rates.  This  provision  would  not  only  ensure  high 
wage  federal  enclaves  in  areas  o?  lower  private  project  wage  rates,  but  would  push 
hign  federal  project  rates  into  rural  areas  in  multi-county  and/or  statewide  wage  de- 
terminations. 

F.  MULTIPLE  CONTRACTS — INCREASED  LITIGATION 

The  bill  would  authorize  suits  against  contracting  agencies  to  prevent  use  of  mul- 
tiple contracts  to  allegedly  avoid  Davis-Bacon  coverage.  It  is  naive  to  believe  that 
contracting  agencies  could  or  would  split  larger  contracts  into  less  than  $100,000 
segments  to  avoid  coverage.  Construction  work  does  not  lend  itself  to  such  simple 
sepnentation  and,  in  fact,  there  is  no  evidence  to  suggest  that  contract  splitting  is 
a  significant  problem  in  federally  funded  construction  projects.  Instead,  tnis  provi- 
sion, with  its  attorney's  fees  and  costs  allowance,  is  likely  to  encourage  mentless, 
harassing  type  litigation  which  will  tie  up  construction  projects  and  discourage  com- 
petition for  tne  smaller  projects  in  which  small  contractors  might  be  interested. 

G.  APPRENTICES,  TRAINEES  AND  HELPERS 

The  help>er  provision  of  the  bill  codifies  a  policy  abandoned  by  DOL  in  1991  as 
unrepresentative  of  modern  construction  practices.  This  provision  would  restrict  the 
use  of  helpers  to  the  point  that  helpers  would  be  rarely  allowed  on  prevailing  wage 
jobs,  yet  helpers  are  common  on  private  work  whether  that  work  is  being  done  By 
contractors  with  collective  bargaining  agreements  or  by  open  shop  firms. 

Under  Department  of  Labor  regulations  that  were  effective  February  4,  1991,  and 
approved  by  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  on  April  21, 
1992,  the  employment  of  semi-skilled  helpers  working  under  the  supervision  of  jour- 
neymen is  permitted  on  Davis-Bacon  construction  projects.  These  regulations  were 
originally  proposed  in  1982.  After  ten  years  of  extensive  examination  and  protracted 
Department  of  Labor  rulemaking  and  litigation,  the  federal  courts  have  determined 
that  the  final  helper  regulations  are  fully  consistent  with  the  intent  of  the  Act. 

The  regulations  permit  the  employment  of  helpers  on  Davis-Bacon  construction 
only  when  their  employment  is  a  prevailing  practice  in  the  locality  on  private  work, 
in  the  same  type  of  construction  and  only  for  the  craft  occupations  for  which  the 
practice  prevails.  The  primary  responsibility  of  helpers  is  to  assist  journeymen.  They 
work  only  under  the  supervision  of  journeymen,  and  only  in  numbers  that  prevail 
on  private  construction  in  the  locality. 

The  regulations  define  helpers  as  "semi-skilled,"  and  they  are  not  part  of  a  formal 
training  program.  It  is  important  to  recognize  the  difference  between  helpers,  ap- 
prentices and  trainees.  Apprentices  and  trainees  are  enrolled  in  formal  training  pro- 
grams designed  to  qualify  them  as  journeymen.  There  is  no  reason  to  believe  that 
employers,  trainees  or  apprentices  performing  Davis-Bacon  worii  will  abandon  these 
programs,  nor  is  there  any  incentive  for  them  to  do  so. 

Employers  understand  that  cost-effective  construction  is  best  performed  by  a 
skilled  work  force,  not  a  "semi-skilled"  work  force.  No  construction  project  of  con- 
sequence can  be  built  with  "armies"  of  semi-skilled  personnel:  It  does  not  happen 
on  private  work,  and  it  won't  happen  on  Davis-Bacon  work.  At  the  same  time,  it 
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is  important  to  recoenize  that  not  every  function  on  a  construction  site  requires  the 
personal  attention  of  a  journeyman. 

Recognition  of  the  construction  helper  classification  by  the  Department  of  Labor 
brings  administration  of  the  Act  into  closer  conformance  with  those  practices  found 
in  the  private  construction  market.  The  purchase  of  construction  services  by  the  fed- 
eral government  should  not  dictate  additional  costs  which  do  not  exist  in  the  private 
sector.  Just  as  the  free  market  system  has  met  the  needs  of  the  nation's  private  sec- 
tor, so  too  should  the  free  market  system  function  in  the  pubhc  sector. 

The  Office  of  Management  and  Budget  estimates  that  the  helper  regulations 
would  have  saved  the  federal  government  approximately  $200  million  in  outlays  in 
Fiscal  Year  1992  alone,  had  they  been  fully  implemented.  After  they  are  fully 
phased  in,  the  regulations  are  expected  to  save  about  $600  million  a  year.  By  more 
accurately  refiecting  local  labor  practices,  these  reflations  enhance  competition  for 
federal  construction  contracts  for  small  and  minority  firms,  and  create  more  job  op- 
portunities for  minority,  women,  and  entry-level  workers.  ,  .„    , 

AGC  believes  that  journeyman  rates  should  not  have  to  be  paid  for  unskilled  or 
semi-skilled  work,  but  this  bill  would  perpetuate  that  wasteful  practice.  Public 
projects  should  benefit  from  the  same  advances  in  cost  effective  manpower  utiliza- 
tion that  are  commonplace  on  private  construction  in  an  area. 

AGC  also  believes  it  is  patently  unfair  to  prohibit  the  inclusion,  at  lower  than 
journeyman  rates,  of  probationary  workers  who  are  eligible  for,  but  not  registered 
in,  a  trainee  program  when  such  rates  are  permissible  for  probationary  but  unregis- 
tered apprentices. 

Unfortunately,  the  Congress  has  blocked  implementation  of  the  helper  regulations 
through  a  legislative  rider  to  the  Labor  Department  spending  bill.  This  prohibition 
is  scheduled  to  expire  at  the  end  of  FY  1994,  but  could  be  continued  for  another 
year.  What  is  particularly  astounding  is  that  proponents  of  S.  627  count  the  $200 
million  in  savings  from  the  helper  regulations  barred  in  the  legislation  to  show  an 
alleged  cost  savings  of  the  entire  bill. 


H.  WAGE  REVIEW 

cretary  of  Labor  handlei 
extensive 


The  Secretary  of  Labor  handles  wage  complaints  under  the  Davis-Bacon  Act.  An 
^„tensive  DOL  compliance,  investigative,  adjudicative  and  collection  process,  al- 
though imperfect,  has  proved  to  be  capable  of  resolving  prevailing  wage  disijutes 
over  the  years.  The  intricate,  involved  and  lengthy  procedure  to  be  set  up  under  S. 
627  could  hardly  be  expected  to  do  better  for  aggrieved  workers,  but  the  procedures 
are  sure  to  take  more  time,  and  cost  contractors  and  taxpayers  more  money. 

Since,  under  S.  627,  virtually  anyone  can  petition  for  administrative  review  of 
wages,  the  potential  for  harassment  claims  is  great.  The  fact  that  attorney's  fees 
and  costs  can  be  awarded  only  to  petitioners,  and  not  to  those  defending  even 
meritless  charges,  is  yet  another  incentive  for  harassment.  The  provision  providing 
that  double  the  amount  of  wages  owed  will  be  payable  to  a  petitioner  for  a  willful 
violation,  even  though  the  petitioner  could  be  a  person  or  entity  other  than  the  un- 
derpaid worker,  creates  another  incentive  to  file  charges  without  risk. 

Ejmpowering  anyone  to  file  federal  or  state  court  suits  against  employers,  with  at- 
torney's fees  and  costs  payable  only  to  plaintiffs,  most  assuredly  will  generate  spuri- 
ous lawsuits  and  bog  the  court  system  down  in  harassment  litigation.  Also,  it  is  un- 
clear whether  the  liquidated  damages  which  mi^ht  be  obtained  by  employees  here 
would  be  in  addition  to  any  recovery  obtained  in  the  administrative  enforcement 
proceeding  previously  discussed. 

I.  ADMINISTRATION  OF  ACT 

The  bill  puts  the  Department  of  Labor  Wage  and  Hour  Administrator  into  the 
middle  of  the  contracting  agency's  administration  of  the  contract  and  eliminates 
agency  discretion  as  to  whether  a  contract  should  be  allowed  to  proceed  despite  al- 
leged prevailing  wage  violations.  This  provision  requires  partial  or  total  cessation 
of  the  contractor's  work  once  a  failure  to  pay  prevailing  wages  has  been  found. 

Current  practice  gives  the  contracting  agency  the  discretion  to  allow  work  to  con- 
tinue subject  to  withholding  ofprogress  payments  to  the  contractor  sufficient  to 
make  up  wage  underpayments.  The  employees  are  protected  by  the  present  practice, 
but  the  bill's  requirement  of  mandatory  termination  could  hurt  them  if  their  em- 
ployer work  were  halted. 

J.  DEFINITION  OF  PREVAILING  WAGE 

Under  current  Davis-Bacon  rules,  a  contractor  complies  with  prevailing  wage 
standards  by  providing  a  combination  of  cash  wages  and  fringe  benefits  which  in 
the  aggregate,  equal  or  exceed  the  predetermined  Davis-Bacon  wage/fringe  benefit 
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package.  While  Soclion  3(cXl)  of  the  bill  states  that  this  practice  would  be  continued 
under  S.  627,  Section  3(c)(2)  suggests  that  the  contractor's  fringe  benefit  allocation 
of  the  employee's  total  rcnumeration  will  be  capped  at  the  exact  amount  of  the 
fringe  benefits  set  forth  in  the  applicable  wage  determination. 

ll  this  is  true,  the  bill  would  unnecessarily  limit  a  contractor's  fiexibility  to  pro- 
vide the  amount  and  type  of  fringe  benefits  his  employees  want.  In  many  areas,  em- 
ployer contributions  vary  even  as  to  the  same  type  of  oenefits,  and  the  cost  of  a  total 
Denefit  package  could  be  quite  different  for  individual  firms.  In  fact,  the  fringe  bene- 
fit portion  of  a  wage  determination,  like  the  determination  itself,  could  represent  a 
weighted  average  rate  which  is  not  a  amount  actually  paid  for  benefits  by  any  one 
contractor.  Thus,  it  is  unrealistic  to  expect  that  a  contractor  could  plan  to  pay  no 
more  than  the  fringe  benefit  listed  in  a  wage  determination.  This  provision  would 
also  present  problems  for  contractors  who  are  obligated  to  make  certain  levels  of 
contributions  under  collective  bargaining  agreements.  If  the  fringe  benefit  amount 
in  a  wage  determination  were  lower  than  tnat  of  the  labor  contract,  the  employer 
would  be  required  by  contract,  but  forbidden  by  Davis-Bacon,  to  make  the  agreed 
payment.  When  employees  receive  a  allocation  of  wages  and  benefits  equal  in  value 
to  the  wage  determination  package,  the  Act's  objectives  have  been  met.  AGC  op- 
poses such  a  change  in  present  practice. 

K.  PAYROLL  INFORMATION 

Although  some  federal  agencies  and  courts  have  permitted  interested  parties  to 
review  some  payroll  information  of  employees  on  Davis-Bacon  proiects,  those  re- 
views have  been  limited  to  names,  iob  title  and  pay  and  benefits.  This  provision  of 
the  bill  would  require  complete  disclosure  of  payroll  information  including  addresses 
of  employees.  Providing  any  third  party  with  addresses  of  Davis-Bacon  project  work- 
ers would  strip  those  workers  of  personal  privacy  and  potentially  subject  them  to 
harassment  or  violence. 

CONCLUSION 

Pending  necessary  repeal,  AGC  would  support  meaningful  Davis-Bacon  reform 
that  includes: 

Raising  the  threshold  to  a  minimum  of  $250,000; 

Allowing  the  use  of  helpers  on  government  work,  consistent  with  the  Labor 
Department  regulations,  and  the  April  1992  Court  of  Appeals  decision  on  those 
regulations; 

Strictly  limiting  coverage  of  the  Act  to  work  on  the  project  site,  consistent 
with  the  May  1991  Court  of  Appeals  decision  in  Midway  Excavators  and  the 
June  1994  Court  of  Appeals  decision  in  Ball,  Ball,  Brosomer; 

Ensuring  that  contracting  agencies  have  the  authority  to  decide  coverage;  and 

Replacing  weekly  payroll  reports  with  affidavits. 

S.  627  fails  to  propose  any  meaningful  reform  of  the  Davis-Bacon  Act  ad,  in  fact, 
further  deforms  already  outmoded  public  policy.  For  these  reasons  AGC  opposes  8. 
627. 

We  urge  the  Committee  on  Labor  and  Human  Resources  to  not  only  scrutinize  S. 
627,  but  also  address  taxpayer  interests  in  the  same  way  that  18  states  that  no 
longer  have  legislation  similar  to  the  Davis-Bacon  Act  have  done.  These  states  in- 
clude Kansas,  Idaho,  New  Hampshire,  Colorado,  Alabama,  Utah,  Arizona,  Florida 
and  Louisiana,  all  of  which  have  repealed  state  "prevailing  wage"  laws  over  the 
years,  to  the  advantage  of  taxpayers  and  without  detriment  to  workers. 

The  Bureau  of  Labor  Statistics  reports  that  the  average  hourly  wage  for  construc- 
tion workers  in  April  1994  was  $14.46.  Average  weekly  earnings  were  $553.82.  With 
the  exception  of  mining,  this  was  the  highest  average  hourly  and  weekly  wage  of 
the  eight  industrial  sectors  of  the  economy  surveyed — including  the  manufacturing, 
transportation  and  service  industries.  This  hardly  seems  like  a.situation  in  need  of 
federal  intervention  and  protection. 

We  should  also  rememoer  that  the  Davis-Bacon  Act  preceded  many  current  labor 
protective  statutes.  "The  National  Labor  Relations  Act,  Fair  Labor  Standards  Act, 
Social  Security  Act  and  Employee  Retirement  Income  Security  Act  protect  workers' 
wages  and  benefits  by  setting  general  minimum  wages,  providing  a  vehicle  for  col- 
lective bargaining,  automatic  retirement  benefits  and  protection  for  private  pension 
benefits. 

Repeal  of  the  Davis-Bacon  Act,  which  is  its  ultimate  and  best  reform,  would  put 
the  federal  government  in  line  with  the  realities  of  the  private  construction  market- 

f)lace.  In  the  process,  a  wasteful  and  costly  bureaucracy  of  paper  shuffling  and  inter- 
erence  with  free  and  open  markets  would  be  eliminated,  to  the  advantage  of  tax- 
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payers.  AGC  is  confident  that  if  repeal  of  the  Davis-Bacon  Act  demonstrated  the 
"catastrophic"  consequences  the  diminishing  number  of  supporters  of  the  Act  claim. 
Congress  would  reinstate  similar  legislation.  Such  "catastrophic"  consequences  have 
not  occurred  in  the  18  states  that  do  not  now  have  similar  legislation,  nor  would 
they  occur  nationwide  by  the  elimination  of  this  outmoded  law  that  indulges  special 
interests  at  the  expense  of  the  much  larger  public  interest. 

Legislation  will  not  stop  construction  industry  technology,  training  or  labor  prac- 
tices from  adapting  and  advancing  in  an  increasingly  global,  competitive,  economy. 
If  Congress  does  not  want  federal  construction  programs  and  taxpayers  to  benefit 
from  this  progress,  but  instead,  wishes  to  reserve  the  performance  of  federal  con- 
struction for  special  classes  of  contractors  and  workers,  at  wage  rates  that  have  lit- 
tle or  no  connection  with  the  market,  it  should  so  state  without  ambiguity.  It  should 
not  act  through  the  disguise  of  the  Davis-Bacon  Act,  or  any  other  "prevailing  wage" 
legislation. 

Prepared  Statement  of  Senator  Craig 

Mr.  Chairman,  I  appreciate  the  opportunity  to  be  here  today.  I'd  like  to  summa- 
rize some  major  points  in  my  spoken  statement  and  request  that  my  written  state- 
ment, with  supporting  materials,  be  entered  into  the  record. 

I  want  to  commend  the  Chairman  of  the  Subcommittee,  Senator  Simon,  on  hold- 
ing these  hearings.  Committee  review  and  discussion  of  changes  to  the  Davis-Bacon 
Act  are  long  overdue.  In  fact,  these  are  the  first  Senate  hearings  since  Senator  Nick- 
les  chaired  the  Labor  Subcommittee  in  early  19805  and  held  a  series  of  hearings. 

As  you  know,  Mr.  Chairman,  I  have  worked  with  you  on  several  issues  of  impor- 
tance to  the  American  people  and  have  enjoyed  doing  so.  From  our  years  of  associa- 
tion, I  know  that  our  divergence  on  this  one  issue  is  sincere,  coUegial,  and  with  the 
best  intentions  on  both  sides. 

I  also  want  compliment  Mr.  Steven  Kellman,  who  is  the  Administrator  for  Federal 
Procurement  Policy  at  the  Office  of  Management  and  Budget.  Steve  has  had  many 
conversations  with  my  office.  While  we  may  disa^ee  on  the  right  direction  for 
Davis-Bacon  changes,  Steve  has  been  collegial,  straightforward,  and  open  to  oppos- 
ing viewpoints. 

Refx)rm  vs.  Expansion 

Mr.  Chairman,  this  hearing  is  on  the  topic  of  Davis-Bacon  Reform.  I  want  to  make 
sure  that  the  focus  of  my  statement  and  the  focus  of  these  hearings  is  clear:  There 
are  not  two  views  of  reform — there  is  reform  and  there  is  expansion. 

Either  you  believe  Davis-Bacon  creates  serious  problems,  is  fundamentally  flawed, 
and  should  be  discarded  or  made  to  work  in  an  economical,  non-burdensome  way, 
or  else  you  love  the  status  quo  and  want  more  of  it. 

With  several  of  our  colleagues,  I  have  introduced  S.  916,  the  Davis  Bacon  Reform 
Act.  Representatives  Charlie  Stenholm,  Tim  Valentine,  and  others  have  introduced 
the  House  Companion,  H.R.  2042.  Our  bipartisan  bill  is  the  reform  bill. 

Chairman  Kennedy's  bill,  S.  627,  and  the  Administration  proposal,  which  Steve 
Kellman  will  present  in  detail  today,  have  minimal  elements  of  reform,  but,  over- 
whelmingly, they  are  expansion  bills.  Not  only  would  they  expand  Davis-Bacon  cov- 
erage to  new  areas,  they  also  would  make  fundamental  changes  in  the  philosophical 
underpinnings  which  have  always  been  cited  by  supporters  to  justify  the  Davis- 
Bacon  Act. 

I  understand  that  S.  627  and  the  Administration  proposal  will  be  focused  on  in 
some  detail  by  others  offering  statements  for  this  hearing.  Therefore,  I  will  keep  mv 

grimary  focus  on  the  status  quo  and  the  need  for  reform  in  the  direction  of  our  bill, 
.916. 

BACKGROUND 

As  its  date  of  enactment  implies,  the  Act  of  March  3,  1931,  commonly  referred 
to  as  the  Davis-Bacon  Act,  was  a  child  of  the  Great  Depression.  While  it  is  true  that 
seven  states  enacted  prevailing  wage  laws  between  1891  and  1931,  at  the  federal 
level,  the  idea  was  repeatedly  rejected. 

It's  helpful  to  recall  the  legal  and  economic  context  of  those  times.  As  the  bottom 
fell  out  of  the  economy  in  the  early  years  of  the  depression,  deflation  occurred, 
wages  dropped,  and  unemployment  soared.  The  Hoover  Administration's  main  ini- 
tiative to  resuscitate  the  economy  and  fight  unemployment  was  public  works  and 
building  construction.  While  public  projects  today  account  for  about  one-fourth  of  all 
construction,  in  the  early  1930s,  major  private  construction  had  almost  disappeared. 
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Davis-Bacon  was  the  first  federal  wage  law  to  apply  to  nongovernment  workers. 
There  was  no  general  minimum  wage  and,  in  fact,  it  was  assumed  that  one  would 
be  unconstitutional.  Therefore,  Davis-Bacon  is  an  historical  anomaly.  It  was  eneicted 
as  a  proxy  for  a  minimum  wage,  as  Congress  and  the  courts  then  believed  that  the 
only  minimum  wages  Congress  was  allowed  to  set  would  have  to  be  related  to  fed- 
eral employment  or  federal  procurement  contracts.  Had  the  Fair  Labor  Standards 
Act  been  passed  first,  the  Davis-Bacon  Act  probably  never  would  have  existed. 

Also  at  this  time,  federal  unemployment  compensation  and  welfare  programs, 
which  later  were  enacted  to  provide  a  safety  net  during  economic  downturns,  were 
nonexistent.  Even  the  National  Labor  Relations  Act,  guaranteeing  the  rights  to  or- 
ganize, bargain  collectively,  and  strike,  and  eventually  including  special  rules  apply- 
ing to  construction,  such  as  those  allowing  prehire  and  union  security  agreements 
in  the  Landrum-GrifTm  Act,  was  still  several  years  in  the  future. 

While  construction  contracts  then,  as  now,  were  bid  competitively  and  awarded 
to  lowest  bidder,  today's  elaborate  procurement  system,  replete  with  pre-qualified 
bidder  lists,  competency  requirements,  bonding,  ongoing  review  of  work-in-progress, 
and  other  safeguards,  was  nonexistent. 

The  combination  of  these  factors — the  depression,  an  absence  of  federal  labor 
laws,  dependency  of  the  construction  industry  on  public  projects,  low-bid  contracting 
without  compensating  quality  safeguards — and  tne  sometimes  seasonal  and  tran- 
sient nature  of  the  construction  industry,  led  to  charges  that  unscrupulous,  fly-by- 
night  contractors  reportedly  were  hauling  gangs  of  "itinerant,  cheap,  bootleg  labor" 
around  the  country  to  undercut  the  bids  of  local  firms  on  federal  public  works 
prmects. 

The  stated  purpose  of  Davis-Bacon,  therefore,  was  to  protect  local  economies  from 
being  disrupted  and  local  workers  and  contractors  from  being  displaced  by  cut- 
throat, non-local  poaching  on  the  construction  of  a  federal  building  or  public  work. 

However,  actual,  reported  cases  of  this  practice  were  rare.  One  of  the  few  ever 
alleged  concerned  a  group  of  African  American  laborers  from  the  South  being 
brought  into  New  York  Representative  Robert  Bacon's  district  to  build  a  veterans 
hospital.  With  a  wink  and  a  nod  on  the  House  floor,  other  supporters  of  the  bill  sym- 
pathized with  Bacon's  concern  about  'labor  of  that  sort  that  is  in  competition  with 
white  labor  throughout  the  country."  Thus,  Davis-Bacon  began  as  a  combination  of 
constituent  service  and  racial  discrimination. 

The  original  Act  of  1931  applied  to  contracts  for  construction,  alteration,  and  re- 
pair of  public  buildings  in  excess  of  $5,000.  In  1935,  direct  federal  public  works  were 
added  and  the  threshold  lowered  to  $2,000.  The  cost  of  employee  benefits  was  in- 
cluded in  the  cost  of  "wages"  in  a  1964  amendment.  The  requirements  of  the  Act 
have  been  incorporated  bv  reference  into  more  than  60  other  laws  under  which  some 
amount  of  federal  or  federally-assisted  construction  worii  may  be  undertaken,  in- 
cluding those  related  to  housing,  highways,  mass  transit,  education,  water  treat- 
ment,energy  conservation,  and  even  community  development  grants,  health  and 
medical  grants,  state  home  facilities  for  veterans  care,  and  the  National  Endowment 
for  the  Arts. 

HOW  DAVIS-BACON  WORKS — OR  DOESN'T,  ACTUALLY 

On  its  face,  Davis-Bacon  looks  benign.  It  requires  that  the  minimum  wage  rate 
paid  to  each  separate  classification  of  laborer  or  mechanic  on  federally-financed  con- 
struction, repair,  and  alteration  contracts  be  the  rate  pre-determined  to  be  locally 
"prevailing"  by  the  Secretary  of  Labor. 

I  want  to  note:  Davis-Bacon  does  not  require  the  payment  of  prevailing  wages. 
It  tells  the  Department  of  Labor  to  determine  which  one  wage  rate  is  the  locally 
"prevailing"  rate  for  each  classification  of  worker  on  each  type  of  construction  in 
every  locality  in  which  the  federal  government  is  financing  construction,  and  then 
to  use  that  "prevailing  rate"  as  the  minimum  rate  allowable  on  a  federal  contract. 

The  Act  itself  does  not  define  "prevailing"  or  suggest  a  methodology  for  determin- 
ing prevailing  wage  rates.  It  does  not  specifically  require  surveys  or  suggest  how 
information  should  be  gathered  and  handled. 

Early  on,  DOL  established  a  three-step  test  for  determining  prevailing  rates. 
First,  if  DOL  believes  that  a  single  wage  rate  is  already  being  paid  to  50  percent 
or  more  of  the  workers  in  a  given  job  classification  in  a  locality,  that  rate  becomes 
the  prevailing  rate.  If  no  such  one  rate  is  found,  but  DOL  believes  that  a  single 
wage  rate  is  paid  to  at  least  30  percent  of  such  workers,  then  that  becomes  the  pre- 
vailing rate.  If,  again,  no  such  one  rate  is  found,  then  DOL  computes  a  weighted 
average  of  all  the  wage  rates  it  believes  are  paid  to  such  workers,  and  that  average 
is  considered  prevailing. 
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New  regulations  proposed  by  DOL  in  1982  and  cleared  by  the  courts  in  1985  re- 
pealed the  intermediate  "30-percent  rule."  Obviously,  under  the  old  scheme,  the  50- 
percent  step  was  superfluous  and  the  30-percent  step  could  provide  a  result  so 
skewed  as  to  be  absurd.  Despite  this  improvement,  under  current  regulations, 
Davis-Bacon  remains  an  example  of  a  federal  attempt  to  mandate  that  everyone  be 
brought  above  average. 

DOL  always  has  claimed  that  its  determinations  of  prevailing  rates  are  based  on 
extensive  local  surveys  of  wage  data.  However,  the  amount  ofinformation  needed 
to  be  collected,  along  with  the  effort  needed  to  follow  up  with  a  cross-section  of  con- 
tractors to  ensure  that  the  entire  range  of  wages  being  paid  are  fully  represented 
in  a  survey,  represents  a  monumental  task.  There  never  has  been  any  systematic 
requirement  of,  or  standard  for,  determining  that  survey  information  statistically 
represents  the  relevant  labor  market  accurately. 

In  practice,  objective  observers  like  the  General  Accounting  Office  have  found  the 
Act  virtually  impossible  to  administer  and  operating  completely  contrary  to  its  long- 
stated  intent.  ,      ,     , 

In  a  given  year,  DOL  issues  anywhere  from  10,000  to  20,000  mdividual  pra)ect 
or  area  determinations;  prevailing  wages  usually  are  determined  for  an  individual 
county.  Within  each  locality,  determinations  are  made  for  four  major  kinds  of  con- 
struction: Residential,  conunercial,  heavy,  and  highway.Each  determination  might 
cover  anywhere  from  12  to  300  job  categories  setting  a  wage  rate  and  several  cat- 
egories of  fringe  benefits  for  each. 

Not  surprisingly,  given  the  monumental  challenge  of  conducting  a  thorough  wa^e 
survey  and  processing  the  data  in  order  to  make  prevailing  rate  d.eterminations,  it's 
been  reported  widely  that  the  minimum  wage  rates  mandated  under  Davis-Bacon 
often  are  based  on  a  handful  of  calls  to  large  contractors  and  union  hiring  halls, 
arbitrary  adjustments  to  stale  data,  nonlocal  data,  and  guesstimates  from  frag- 
mentary data. 

Davis-Bacon  is  a  prime  example  of  how  a  beneficial-sounding,  general  concept  is 
translated  by  the  federal  government  into  a  bewildering  mass  of  dysfunctional  com- 
plexity. Indeed,  under  current  law,  and  despite  some  modest  improvements  brought 
about  by  regulatory  changes  and  judicial  interpretations  in  recent  years,  it  is  almost 
impossible  to  administer  Davis-Bacon  any  other  way. 

THE  TOP  TEN  PROBLEMS  WITH  THE  DAVIS-BACON  STATUS  QUO— AND  REASONS  FOR 

REFORM: 

With  apologies  to  David  Latterman,  I've  prepared  a  list  of  the  Top  Ten  Problems 
with,  or  caused  by,  Davis-Bacon.  Virtually  all  of  these  problems  would  remain  or 
be  made  worse  by  S.  627  or  the  Administration  proposal.  All  of  them  would  be  cured 
by  simply  repealing  the  Act,  and  would  be  cured  or  significantly  abated  by  S.  916, 
our  bipartisan  reform  bill. 

The  Top  Ten  Problems  with  the  Davis-Bacon  Status  Quo  are  as  follows: 

1)  Davis-Bacon  unnecessarily  inflates  federal  construction  costs  by  hundreds  of  mil- 
lions of  dollars  every  year. 

Depending  on  whether  Congress  continues  its  year-to-year  ban  on  DOL's  1992 
helper  regulations,  the  cost  to  federal  taxpayers  is  at  least  $800  million  to  $1.5  BIL- 
LION a  year,  based  on  past  CBO  estimates. 

CBO  has  estimated  that  Davis-Bacon  (and  the  related  paperwork  requirements  of 
the  Copeland  Act)  add,  on  average,  3.3  percent  to  the  cost  of  construction.  Other 
studies  have  arrived  at  still  higher  estimates  of  the  Davis-Bacon  "cost  premium. 
DOL's  1982  regulatory  study  cited  a  5.3  to  5.4  percent  estimate;  an  American  Enter- 
prise Institute  study,  4  to  7  percent;  a  Wharton  School  study,  4  to  5  percent;  a  De- 
partment of  Defense  estimate,  5  percent;  and  two  Carter  Administration  reviews, 

5.6  to  11  percent.  r  i_     a     .         * 

I  want  to  note  that  these  are  estimates  of  the  national  average  of  the  Act  s  cost- 
inflation.  Frankly,  in  some  parts  of  the  country,  Davis-Bacon  doesn't  make  any  dif- 
ference. In  other  areas,  it  has  been  known  to  increase  construction  costs  on  individ- 
ual projects  by  as  much  as  50  percent.  An  Oregon  State  University  found  that  it 
increased  costs  in  rural  areas  by  26  to  38  percent.  When  I  hear  from  folks  who  have 
experienced  difficulties  due  to  Davis-Bacon,  they  are  incredulous  that  the  ofnaal 
estimates  of  the  Act's  cost-premium  are  a  mere  3  to  11  percent. 

Several  years  ago,  the  New  York  Times  was  especially  eloquent,  editorially  stat- 
ing, "At  a  time  when  Congress  can  barely  scrape  up  the  cash  to  feed  poor  children 
or  maintain  national  parks,  it  would  be  unconscionable  to  let  the  Davis-Bacon  scan- 
dal continue  unchecked."  ,.       ,  -l.!-       U 

Groups  focusing  on  broad  economic  issues  and  federal  fiscal  reyjonsibiiity  have 
focused  on  Davis-Bacon.  The  President's  Private  Sector  Survey  on  Cost  Control  (the 
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Grace  Commission)  recommended  repeal  or,  alternatively,  reforms  similar  to  S.  916. 
The  National  Taxpayers  Union,  National  Tax  Limitation  Committee,  and  Citizens 
Against  Government  Waste  have  endorsed  similar  reforms.  GAO  has  recommended 
repeal. 

Mr.  Chairman,  you  and  I  have  fought  side-by-side  for  passage  of  a  Balanced  Budg- 
et Amendment  to  the  Constitution.  I  know  that  both  of  us  are  willing  to  cut  back 
on  some  programs  and  services  for  the  sake  of  deficit  reduction  and  force  some 
tough  choices. 

Significantly,  Davis-Bacon  reform  would  produce  substantial  cost  savings  without 
reducing  the  quality  or  quantity  of  federal  construction.  Davis-Bacon  reform  options 
now  appear  just  about  every  year  in  CBO's  annual  volume,  Reducing  the  Deficit: 
Spending  and  Revenue  Options,  and  they  are  among  the  bare  handful  that  do  not 
begin  with  "Cut,"  "Delay,"'^ "Reduce,"  "Limit."  "Eliminate,"  or  Tax."  This  is  an  issue 
of  the  economical  use  of  the  taxpayers'  dollars,  of  efficiency  versus  waste,  of  getting 
maximum  quality  and  quantity  lor  our  construction  dollar. 

2)  This  1931  law  is  outdated  and  obsolete. 

It  is  a  relic.  Any  justification  that  seemed  to  exist  during  the  Great  Depression 
has  long  since  been  made  moot  by  subsequent  minimum  wage  and  other  labor  laws, 
by  an  elaborate  federal  procurement  system  to  screen  for  competent  contractors  and 
guarantee  quality  control,  and  by  changes  in  the  economy  and  industry  practices. 

3)  Davis-Bacon  fails  in  its  stated  purpose  of  ensuring  that  the  wage  rates  mandated 

are,  in  fact,  those  locally  prevailing. 

By  regulation,  the  minimum  wage  rates  on  a  federal  project  must  virtually  always 
be  the  average  local  rate  or  higher — imposing  artificial,  higher-than-market  costs. 

The  Act  itself  covers  contracts  for  work  on  public  buildings  and  public  works  in 
excess  of  $2,000,  meaning  that  surveys,  determinations,  paperwork,  and  enforce- 
ment supposedly  are  required  for  projects  of  truly  negligible  size.  Some  of  the  60- 
odd  "related  acts"  extending  Davis-Bacon  to  other  types  of  projects  set  different 
thresholds. 

On  a  practical  level,  the  Act  can  not  be  enforced  as  advertised,  because  doing  so 
would  require  the  collection  of  more  data  from  more  sources,  and  the  issuance  of 
more  prevailing  wage  determinations  for  more  job  categories  in  more  places,  than 

gossibly  can  be  managed.  Hundreds  of  thousands  of  different,  individual,  Davis- 
aeon  wage  rates  are  in  effect  at  any  time  all  over  the  country. 
The  impossibility  of  carrying  out  the  law  as  advertised  has  produced  results  like 
Colorado  wage  rates  being  used  in  Wyoming  and  Baltimore  rates  being  used  on  the 
rural  Maryland  eastern  shore,  despite  the  existence  of  more  applicable  determina- 
tions in  the  counties  between  these  two  areas. 

Thus,  the  wage  rates  imposed  are  almost  never  truly  "local"  or  "prevailing".  In 
reality,  Davis-Bacon  is  a  prolific,  artificial  numbers  factory. 

4)  Davis- Bacon  confers  favoritism  on  non-local  contractors  and  workers. 

Despite  its  ofl-repeated  purpose  of  refiecting  locally  prevailing  practices  and  pro- 
tecting local  workers  and  employers  from  itinerant  "poaching,"  Davis-Bacon  actually 
makes  it  more  likely  that  non-local  firms  will  work  on  public  projects. 

A  Wharton  School  study  found  that  local  contractors  perform  a  higher  percentage 
of  private  contracts  than  they  do  Davis-Bacon  jobs.  GAO  made  a  similar  finding  in 
its  landmark  1979  report. 

Fve  already  cited  now  the  Act  raises  construction  costs  by  26  to  38  percent  in 
rural  areas.  Such  an  enormous  disparity  obviously  would  disrupt  local  laoor  stand- 
ards. In  these  cases,  the  work  usually  is  performed  by  a  large,  urban  contractor 
moving  its  work  force  into  the  rural  area,  taking  away  work  presumably  intended 
for  local  citizens. 

The  result  is  a  bifurcated  industry.  Most  small,  minority,  and  independent  con- 
tractors avoid  Davis-Bacon  work  like  the  plague.  A  closed  club  of  large  contractors 
specialize  in  Davis-Bacon  work,  even  to  the  extent  of  moving  work  crews  around  the 
country,  grabbing  up  work  at  the  expense  of  the  local  contractors  and  workers 
Davis-Bacon  was  intended  to  protect. 

Attempting  to  defend  the  Act,  Davis-Bacon  contractors,  actually  (and  inadvert- 
ently) have  buttressed  this  observation  in  Congressional  testimony.  One  Ohio  con- 
tractor spoke  of  Davis-Bacon  providing  75  percent  of  his  business  and  allowing  him 
to  win  contracts  from  New  Orleans  to  South  Carolina  to  the  Far  West. 

5)  Davis-Bacon  doesn't  reflect  local  economies  and  labor  standards,  it  disrupts  them. 
Most  small,  independent  contractors  can't  afford  the  administrative  burdens  or 

the  damage  to  morale  that  results  from  paying  two  radically  different  scales  of 
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wages  and  organizing  work  according  to  two  difTerent  schemes  of  job  classifica- 
tions— market  and  Davis-Bacon. 

We  are  talking  about  cases  where  there  are  two  jobs,  side  by  side,  requiring  es- 
sentially the  same  type  of  work  by  equally -qualified  crews.  But  if  one  project  is  pri- 
vate and  the  other  receives  federal  financing,  artificial  wage  rates  and  the  work 
rules  of  the  1930s  are  imposed  on  the  latter. 

For  example,  I  received  one  letter  concerning  an  electrical  contractor  in  Los  Ange- 
les who  paid  electricians  $15.00  an  hour  for  work  on  private  projects  and  $33.38  on 
Davis-Bacon  projects.  Imagine  the  dissension  and  disruption  that  results  when  the 
employer  has  to  choose  which  electrician  gets  assigned  to  which  job,  or  when  the 
Davis-Bacon  job  is  over  and  that  crew  has  to  return  to  market  wages. 

In  some  cases,  small  contractors  have  been  faced  with  the  dilemma  of  which  half 
of  a  work  force  to  alienate  by  assigning  the  other  half  to  a  federal  of  federally-as- 
sisted job  requiring  wage  payments  50-100  percent  higher.  Similarly,  morale  suffers 
when  employees  are  shifled  back  and  forth  between  wildly  inflated  Davis-Bacon 
rates  and  normal  private  sector  jobs. 

This  is  how  small  and  minority-owned  contractors,  who  are  not  large  enou^  to 
maintain  permanently  separate  crews  for  private  and  public  work,  are  discouraged 
from  bidding  on  federally-financed  work  by  Davis-Bacon. 

6)  The  Act  creates  unnecessary,  onerous  paperwork  burdens. 

The  Copeland  Act  of  1934  requires  that  contractors  on  Davis-Bacon  projects  file 
reports  containing  virtually  every  detail  of  their  payrolls  to  the  government  on  a 
weekly  basis.  r  c  c      -i 

About  11  million  reports  are  submitted  annually,  at  an  estimated  cost  of  5.5  mil- 
lion hours  of  industry  employee  time,  and  accounting  for  an  estimated  5.5  percent 
of  all  of  DOL's  paperwork. 

In  some  cases,  the  payroll  reports  are  left  with  the  contracting  agency;  in  others 
they  are  forwarded  to  DOL  offices.  This  paperwork  is  so  voluminous  and  so  dis- 
persed that  it  is  of  virtually  no  practical  use  in  enforcing  the  Act.  A  former  Sec- 
retary of  Labor  testified  that,  "None  of  it  is  read.  None.  .  .  .  It's  warehoused. 

7)  Outdated  work  rules  discriminate  against  small  and  minority  contractors  and 

their  employees. 

Small  and  minority  contractors  find  it  difiicult  to  bid  on  federal  projects  with 
rigid,  1930s-style,  craft-oriented  work  rules.  Most  have  long  since  evolved  flexible 
work  assignments  and  on-the-job  training,  especially  for  less-skilled  tasks.  Such 
practices  maximize  employment  and  training  opportunities. 

Chief  among  these  more  flexible  practices,  the  use  of  unskilled  and  semi-skilled 
helpers  to  assist  one  or  a  variety  of  skilled  workers  has  become  commonplace  in  al- 
most all  parts  of  the  country.  However,  DOL  issues  wage  determinations  for  a  sepa- 
rate class  of  helpers  in  only  a  handful  of  states.  As  a  result,  jobs  that  would  be  con- 
sidered helper  jobs  on  private  sector  projects  are  classified  and  paid  as  skilled  jour- 
neyman jobs  on  Davis-Bacon  projects,  regardless  of  the  actual  skill  level  required. 

As  a  result,  Davis-Bacon  can  require  general  helpers  to  be  reclassified  and  paid 
different  wages  from  one  hour  to  the  next.  For  example,  the  unskilled  or  semi- 
skilled helper  who  sorts  lumber  in  the  morning,  cleans  up  cement  and  mortar  at 
midday,  and  moves  spools  of  copper  wire  that  afternoon,  typically  must  be  classified 
and  paid  as  a  skilled  journeyman  carpenter,  mason,  and  electrician,  respectively,  all 
in  the  same  day.  i         •      i 

Aside  from  the  obvious  eflect  of  adding  to  the  governments  costs,  there  is  also 
an  insidious  side-eflect:  Entry-level  and  training-level  job  opportunities  that  could 
be  opened  up  to  minorities,  women,  the  long-term  unemployed,  displaced  workers, 
and  new  entrants  in  the  job  market— in  short,  disadvantaged  persons  who  want  to 
work— remain  closed.  Most  such  individuals  enter  the  construction  work  force 
through  small  firms,  as  helpers. 

No  one  is  suggesting  that  bridges,  interstate  highways,  or  mass  transit  systems 
be  built  only  by  unskilled  workers.  But  helpers,  working  side  bv  side  with,  and 
learning  from,  skilled  mechanics,  should  be  allowed  this  valuable  opportunity  to 
gain  entry  into  the  industry.  *     r        i 

This  isn't  happening  today,  obviously,  because  requiring  the  payment  o!  no  less 
than  journeyman  wages  and  listing  the  job  as  having  a  journeyman  classification, 
even  if  the  job  is  carrying  tools  or  moving  materials,  means  only  ioumeymen  will 
be  hired.  This  is  an  obviously  unfair  and  wasteful  misallocation  of  labor. 

Providing  for  the  full  recognition  and  expanded  use  of  helpers  would  allow  the 
government  to  help  disadvantaged  and  entry-level  persons  to  reach  for  that  impor- 
tant first  rung  on  the  ladder  of  employment  opportunity.  It  also  would  prevent  the 
disruption  of  local  employment  practices  that  is  the  common  result  of  Davis-Bacon. 
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8)  Davis-Bacon  was  enacted  with  racially  discriminatory  intent  and  has  discrimina- 

tory effects. 

The  U.S.  Hispanic  Chamber  of  Commerce  haa  called  for  repeal.  The  National  As- 
sociation of  Minority  Contractors  has  said:  "The  law  ...  is  poison  to  minority  con- 
tractors." 

It  is  clear  from  the  legislative  history  leading  up  to  passage  of  the  Act  in  1931 
that  at  least  some  of  its  original  supporters  overtly  intended  racial  discrimination. 
One  Representative  commented  during  hearings  on  "that  real  problem  you  are  con- 
fronted with  in  any  community  with  a  superabundance  or  large  aggregation  of 
Negro  labor."  Another  stated,  "I  have  received  numerous  complaints  .  .  .  about 
southern  contractors  employing  low-paid  colored  mechanics  getting  work  and  bring- 
ing the  employees  from  the  South.'  Yet  another  complained  in  the  Congressional 
Record  about  "cheap  colored  labor  .  .  .  that  is  in  competition  with  white  labor 
throughout  the  country." 

Davis-Bacon  continues  to  have  a  disproportionate,  adverse  impact  on  minorities, 
as  well  as  women,  dislocated  workers,  and  training-level  job  aspirants,  who  most 
often  are  hired  by  small  and  minority  firms. 

The  National  Association  of  Minority  Contractors  has  testified  on  the  impwrtance 
of  flexible  work  assignments  such  as  the  helper  classification,  stating:  "The  key  to 
solving  this  problem  (of  underemployment  of  minorities  in  construction)  ...  is 
through  on-the  job  training  in  .  .  .  minority -owned  construction  firms.  There,  a  mi- 
nority worker  could  start  as  a  laborer  and  gather  the  skills  and  experience  nec- 
essary to  advancing  within  the  industry.  .  .  .  Davis-Bacon,  however,  closes  the 
door  on  such  activity  in  an  industry  most  capable  of  employing  the  largest  numbers 
of  minorities." 

These  facts,  of  discriminatory  intent  and  result,  have  led  the  Institute  for  Justice 
and  several  minority  contractors  and  public  housing  residents  to  file  suit  in  federal 
court  to  declare  Davis-Bacon  unconstitutional. 

9)  Davis-Bacon  is  severely  anti-competitive. 

The  cumulative  effect  of  the  preceding  factors  is  that  Davis-Bacon  discourages 
most  small  and  minority-owned  firms  from  ever  even  bidding  on  federal  or  federally- 
assisted  construction  work. 

Foregone  competition  means  that  the  true  costs  of  Davis-Bacon  are  even  higher 
than  the  "official"  estimates,  and  harder  to  pin  down.  The  excess  labor,  paperwork, 
and  administrative  costs  have  been  reported  in  study  after  study.  But  we  don't 
know  how  much  more  the  taxpayers  would  save  on  other  costs,  if  competition  were 
truly  open. 

The  anti-small  business  bias  of  Davis-Bacon  becomes  espxjcially  unconscionable  in 
light  of  the  fact  that  firms  with  nine  or  fewer  people  make  up  about  80%  of  all  con- 
struction industry  employers. 

Members  of  Congress  take  pride  in  trying  to  open  up  federal  contracts  to  small 
and  minority  businesses.  Then  Davis-Bacon  comes  along  and  slams  the  door  on 
them.  This  is  the  classic  example  of  Congress  driving  with  one  foot  on  the  gas  and 
the  other  on  the  brake. 

10)  Davis-Bacon  causes  other  serious,  unintended  harms. 

Other  unintended  consequences  of  the  Act  have  ranged  from  prohibiting  volun- 
teers on  local  civic  projects,  to  applying  its  federal  procurement  standards  to 
projects  that  actually  are  state  or  local  or  even  private  projects  with  minimal  federal 
assistance,  to  provoking  some  communities  to  forego  seeking  or  to  turn  down  federal 
grants  altogether. 

For  example,  a  few  years  ago,  in  the  town  of  Philomath,  Oregon,  the  residents 
wanted  to  build  a  new  library.  They  obtained  a  federal  grant  that,  taking  all  sources 
of  suppert  into  account,  including  volunteer  labor,  would  provide  about  one  in  eight 
dollars  needed  for  the  project.  Tlien  they  were  informed  by  DOL  that  Davis-Bacon 
banned  the  use  of  any  volunteer  labor,  making  the  project  financially  infeasible.  I 
knew  the  young  man  who  was  mayor  of  the  town  and  well  understood  the  outrage 
of  the  community.  After  forceful  intervention  with  the  Administration  by  Senators 
Hatfield  and  Packwood,  DOL  found  a  technicality  which  allowed  the  project  to  go 
forward.  But  that  kind  of  technicality  is  rarely  available. 

In  the  late  1980s,  the  Kenilworth-Parkside  Resident  Management  Corperation  in 
Washington,  DC,  a  nationally-recognized  model  of  how  a  public  housing  resident  ini- 
tiative can  turn  around  a  dangerous,  deteriorating  neignborhood,  obtained  an  $18 
million  grant  for  rehabilitation  and  modernization.  Davis-Bacon  prohibited  even  a 
single  construction  job  from  being  filled  by  a  resident.  Other  public  housing  resident 
groups  similarly  have  experienced  Davis-Bacon's  anti-empewerment  sting. 
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A  few  years  ago,  Louden  County,  Virginia's  school  board  turned  down  a  federal 
grant  to  assist  in  the  building  of  a  vocational  education  facility,  when  it  became  ap- 
parent that  the  project  was  more  viable  without  federal  funds,  once  Davis-Bacon 
strings  were  attached. 

To  call  these  few  examples  the  tip  of  the  iceberg  is  to  understate  how  frequently 
and  harshly  Davis-Bacon  hurts  real  people  in  real  communities  trying  to  pursue 
noble  goals.  When  they  ask  for  a  helping  hand  from  the  government,  Davis-Bacon 
ensures  that  they  get  the  back  of  the  hand. 

THE  SOLUTION:  REAL  REFX)RM,  S.  916 

Mr.  Chairman,  I'm  here  today  because  I've  sponsored  or  co-sponsored  legislation 
similar  to  S.  916  for  eleven  years,  here  and  in  the  House. 

This  is  the  bill  that  would  solve  the  problems  and  prevent  the  harms  that  I've 
outlined  so  far  in  this  statement. 

This  is  the  consensus  bill  endorsed  by  the  broad-based  Davis-Bacon  Reform  Coah- 
tion  that  includes:  The  National  Association  of  Minority  Contractors;  National  Asso- 
ciation of  Housing  Redevelopment  OfTicials;  National  League  of  Cities;  National  As- 
sociation of  Counties;  American  School  Boards  Association;  and  American  Farm  Bu- 
reau Federation. 

— as  well  as  employer,  taxpayer,  and  public  interest  groups.  I've  submitted,  among 
my  additional  materials  for  the  record,  a  more  complete  list  of  this  coalition. 

As  you  can  see,  the  supporters  of  meaningful  Davis-Bacon  Reform  are  not  the 
greedy,  fly-by-night  operators  who  wring  profit  out  of  worker  niisery.  They  are  the 
people  and  organizations  and  communities  who  want  to  create  jobs,  foster  competi- 
tion, and  build  schools,  roads,  housing,  and  economic  opportunity. 

S.  916  is  the  bill  with  the  history  and  pedigree  of  real  reform.  It  is  bipartisan  and 
bicameral.  Along  with  its  predecessor  legislation,  S.  916  embodies  more  than  a  dec- 
ade of  review,  discussion,  and  careful  modification. 

I  continue  to  support  repeal  of  Davis-Bacon  as  the  ultimate  reform.  I  believe  that 
true  locally  prevailing  wages  should  be  paid  and  that,  under  market  conditions,  they 
will  be.  We  don't  need  a  federal  law  and  a  complex  mass  of  bureaucratic  rules  to 
make  the  market  pay  market  wages.  Every  objective  study  for  the  last  20  years 

agrees.  ta     •    n 

However,  a  number  of  Members  of  Congress  who  agree  that  Davis-Bacon  does  cre- 
ate such  problems  also  believe,  quite  sincerely,  that  there  is  still  a  need  for  some 
kind  of  law  in  this  area. 

So,  we  cast  about  to  see  if  it  was  possible  to  address  both  sets  of  concerns  m  a 
single  piece  of  legislation.  The  result  presents  a  carefully  calibrated  compromise  po- 
sition. 1       1  r       •  J  1 

First,  we  should  follow  the  moral  imperative  of  the  medical  profession  and  make 
sure  that  we  do  no  harm.  From  the  large  body  of  experience  and  studies  that  have 
accumulated  over  the  last  couple  of  decades,  we  should  make  sure  that  we  address 
carefully  those  areas  where  imposition  of  federal  standards  is  most  likely  to  create 
unintended  problems  and  ensure  that  those  problems  are  prevented. 

Then  we  should  make  sure  that  a  reformed  Act  actually  does  no  more  and  no  less 
than  serve  the  long-stated  goals  of  Davis-Bacon  supporters.  Federal  construction 
contracts  should  refiect  local,  private-sector,  market  labor  standards  and  large  fed- 
eral projects  should  not  disrupt  local  economies  and  standards.  Finally,  we  must 
recognize  that  there  is  a  point  of  diminishing  returns  in  federal  regulation.  A  law 
that  works  85  percent  of  the  time  is  better  than  one  that  doesn't  worit  100  percent 
of  the  time. 

S.  916,  the  Davis-Bacon  Reform  Act,  meets  this  test. 

SUMMARY  OF  S.  916— THE  DAVIS-BACON  REFORM  ACT: 
The  major  provisions  of  S.  916  would  do  the  following: 

Exempt  contracts  smaller  than  $500,000. 

This  would  leave  about  85  percent  of  total  dollar  volume— i.e.,  total  construction 
work — subject  to  a  reformed  Davis-Bacon  Act. 

Because  a  small  amount  of  work  is  taken  up  in  a  large  number  of  very  small  con- 
tracts, this  threshold  would  exempt  about  90%  of  the  number  of  contracts,  greatly 
reducing  administrative  burdens  on  DOL  and  agency  contracting  officers.  This  is 
hardly  a  radical  proposal— even  Chairman  Kennedy  and  the  Administration  claim 
that  their  proposals  exempt  a  majority  of  the  number  of  currently-covered  contracts. 


68 

Prohibit  circumventing  the  Act  through  project-splitting. 

Preventing  contract-splitting  appears  to  have  been  a  rationale  for  reducing  the 
original  threshold  from  $5,000  to  $2,000  in  1935  and  has  been  used  since  as  an  ar- 
gument against  raising  the  threshold. 

Obviously,  project-splitting  can  occur  for  perfectly  legitimate  business  or  public 
policy  reasons,  such  as  simplifying  acquisition  or  making  contract  opportunities 
available  to  small  and  minority  businesses.  Often,  such  goals  are  promoted  by  fed- 
eral procurement  law  and  regulations.  The  language  in  S.  916  ensures  that  large 
f)rojects  will  not  be  split  into  smaller  contracts  under  the  new  $500,000  threshold 
or  the  purpose  of  avoiding  Davis-Bacon  coverage. 

Allow  the  use  of  semiskilled  helpers. 

Separate  from  the  classifications  of  laborers  and  mechanics  governed  and  defined 
by  1930s  and  '40s  terminology  in  old  DOL  regulations,  a  classification  of  helpers 
who  assist,  and  are  under  the  direction  of,  skilled  mechanics  would  be  recognised. 

If  a  helper  classification  already  is  used  in  that  locality,  then  the  locally  prevail- 
ing wage  rate  for  those  helpers  would  be  paid  to  any  helpers  employed  on  Davis- 
Bacon  projects. 

The  Dill  incorporates  the  definition  of  helpers  first  proposed  in  DOL  regulations 
in  1982,  modified  several  times  through  1992,  and  found  in  a  decade  of  court  tests 
to  be  absolutely  consistent  with  the  longstanding  intent  and  legislative  history  of 
Davis-Bacon.  This  definition  ensures  that  helpers  will  not  be  substituted  inappropri- 
ately for  skilled  journeyman  mechanics  and  that,  therefore,  workmanship  will  not 
be  compromised. 

Codify  DOL  regulations  that  have  improved  application  of  Davis-Bacon  since  1985, 
by: 
Requiring  separate  determinations  for  rural  and  urban  areas;  and 
Excluding  prior  federal  data  from  Davis-Bacon  wage  surveys  whenever,  consistent 
with  longstanding  legislative  intent,  private  sector  data  is  sufficient  to  determine  lo- 
cally prevailing  wages; 

Define  prevailing  wages  as  the  entire  range  of  wages  paid  to  each  category  of  worker 
in  a  locality. 
In  other  words,  the  wage  rates  listed  by  DOL  as  prevailing  should  reflect  existing 
local  labor  market  standards  fully. 

Reduce  weekly  payroll  reports  to  quarterly. 

Exempt  federally-assisted  projects  when  the  federal  share  is  less  than  25  percent. 

This  reform  is  exactly  like  the  same  provision  in  the  old  General  Revenue  Sharing 
Act  and  is  based  on  the  reasonable  and  fair  principle  that  the  tail  should  not  wag 
the  dog,  when  a  small  federal  contribution  is  made  to  an  essentially  local  project. 

Permit  bona  fide  contributions  of  volunteer  labor. 

Congress  has  already  done  so  for  public  housing.  Also,  earlier  this  year,  the  Sen- 
ate adopted  by  voice  vote  an  amendment  by  Senator  Hatfield,  to  permit  volunteers 
to  work  on  certain  libraries,  community  hospitals,  and  Indian  healtn  centers. 

BENEFITS  OF  S.  916  REFORMS: 

Many  of  our  colleagues  recognize  that  the  Davis-Bacon  Act  of  1931,  as  currently 
worded  and  implemented,  causes  significant  harms.  Some  are  willing  to  address 
these  harms  through  reforms,  but  nevertheless  believe  that  local  economies,  con- 
struction contractors,  and  workers  need  some  sort  of  statutorily-constructed  floor  to 
protect  them  from  non-local  underbidding  for  federally-funded  work.  Given  this 
range  of  views,  S.  916  offers  the  best  of  both  worlds. 

S.  916,  the  Davis-Bacon  Reform  Act: 

Would  update  the  Davis-Bacon  Act  to  recognize  the  last  six  decades  of  economic 
and  work  place  changes  in  the  construction  industry,  and  would  bring  to  federally- 
funded  projects  the  21st-century  flexibility  already  common  on  private-sector 
projects; 

Still  would  require  DOL  to  conduct  wage  surveys; 

Would  free  up  DOL  resources  to  make  more  accurate  surveys  and  pursue  more 
eflective  enforcement  for  the  85  percent  of  the  work  still  covered  by  Davis-Bacon; 

Still  would  require  DOL  to  use  the  data  from  such  surveys  for  the  purpose  of  de- 
termining locally  prevailing  labor  standards  and  ensuring  the  reflection  of  those 
standards  in  federally  funded  projects; 

Would  prevent  local  market  wages  from  being  undercut,  without  skewing  wage 
rates  artificially  upward; 
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Actually  would  prevent,  as  well,  any  artificial  downward  skewing  of  wage  rate  de- 
terminations, by  banning  "impwrtation"  of  wage  rates  between  dissimilar  areas  and 
freeing  up  DOL  resources  to  keep  surveys  and  determinations  up-to-date; 

Would  remove  discrimination  against  small  businesses,  minorities,  and  other  dis- 
advantaged workers  by  preserving  local  market  conditions; 

WoulcT  carry  out  more  accurately,  and  execute  more  effectively.  Congress'  long- 
standing stated  intent — that  federal  contracts  simply  reflect  locally  prevailing  pri- 
vate-sector practices — than  does  the  current  letter  of  the  Davis-Bacon  Act  and  its 
implementation; 

Would  reduce  needless  burdens  on  federal  contract  administrators  far  more  than 
the  Kennedy  (S.  627)  or  Administration  proposals; 

Would  reduce  dramatically  the  paperwork  burdens  on  employers  and  the  govern- 
ment, without  compromising  effective  and  timely  enforcement  of  the  law; 

Would  increase  small  and  minority  business  opportunities,  and  overall  competi- 
tion, for  federal  contracts; 

Would  remove  barriers  to  civic  volunteerism  and  to  federal-private  and  federal- 
state-local  partnerships,  and  prevent  the  unjust,  burdensome  application  of  federal 
procurement  standards  to  truly  non-federal  projects;  and 

Without  any  reduction  in  the  quality  or  quantity  of  work  obtained,  would  save  at 
least  $4  BILLION  in  Budget  Authoritv  and  about  $3  BILLION  in  outlays,  over  the 
first  5  years.  Savings  actually  should  be  counted  as  almost  double  that  amount, 
since  S.  916  would  realize  savings  from  the  use  of  helpers,  which  Congress  has  been 
forgoing  in  annual  riders  to  the  Labor/HHS/Education  appropriations  bills. 

Mr.  Chairman,  I  realize  that  these  arguments  may  make  our  Davis-Bacon  Reform 
Act  sound  like  it  would  accomplish  everything  up  to  curing  the  common  cold. 

But  for  those  community  leaders  who  want  to  build  a  library  or  homeless  shelter 
and  can't,  because  of  Davis-Bacon;  for  those  kids  who  need  school  repairs  and  won't 
get  them  because  of  Davis-Bacon;  for  those  families  denied  military  or  public  hous- 
ingjbecause  of  Davis-Bacon;  for  those  rural  areas  that  won't  get  a  new  road  because 
of  Davis-Bacon;  for  the  small  and  minority  contractors  and  their  employees  denied 
economic  opportunity  because  of  Davis-Bacon;  for  the  cities  and  towns  that  will  go 
without  community  development  and  rehabilitation  because  of  Davis-Bacon;  and  for 
the  taxpayers  who  see  billions  of  their  hard-earned  dollars  wasted  because  of  Davis- 
Bacon;  these  claims  of  the  benefits  of  real  reform  ring  true. 


Summary  of  the  Davis-Bacon  Reform  Act 

S.  916/H.R.  2042  (CRAIG/STENHOLM) — 103RD  CONGRESS 

Under  the  Davis-Bacon  Act  of  1931,  the  Secretary  of  Labor  sets  wage  rates  and 
prescribes  work  rules  for  every  category  of  worker  employed  on  federal  and  federally 
assisted  construction,  alteration,  and  repair  projects,  which  are  supposed  to  be 
based  on  "locally  prevailing"  wages.  S.  916/H.R.  2042,  would: 

1.  Increase  the  threshold  for  coverage  to  contracts  greater  than  $500,000,  with 
provisions  prohibiting  contract-splitting,  his  would  open  up  federal  construction  to 
many  small  and  minority-owned  ousinesses  that  are  unable  to  compete  for  contracts 
because  of  Davis-Bacon  requirements.  Some  85%  of  the  total  dollar  volume  of  fed- 
eral construction  would  remain  subject  to  Davis-Bacon.  Because  a  small  amount  of 
construction  is  carried  out  under  a  large  number  of  small  contracts,  the  higher 
threshold  would  allow  the  Department  of  Labor  to  improve  dramatically  its  adminis- 
tration and  enforcement  of  Davis-Bacon  for  the  vast  majority  of  work  and  workers. 

2.  Allow  the  use  of  semi-skilled  helpers  on  projects  covered  by  Davis-Bacon  in 
areas  where  that  already  is  an  identifiable  practice,  to  bring  federal  construction 
practices  in  line  with  the  private  sector.  Codify  current  DOL  regulations  defining 
Helpers,  which  have  been  validated  by  nine  years  of  court  tests  and  carefuUy  define 
helpers  to  prevent  their  inappropriate  substitution  for  skilled  mechanics.  Helpers 
are  utilized  now  on  more  than  70%  of  private  construction  projects. 

3.  Define  prevailing  wages,  undefined  since  1931,  as  the  entire  range  of  wages 
paid  to  the  corresponding  class  of  workers  in  an  area.  This  would  reflect  locally  pre- 
vailing wages  more  fully  and  accurately,  while  providing  the  basic  protections  in- 
tended by  tne  Davis-Bacon  Act. 

4.  Reduce  the  requirement  under  Copeland  Act  of  1934  for  payroll  reports  on 
Davis-Bacon  projects  from  weekly  to  quarterly.  The  costs  to  federal  contractors  in 
complying  with  these  paperwork  requirements  has  been  estimated  to  be  between 
$50  and  $100  million  a  year. 

5.  Exclude  from  Davis-Bacon  coverage  state  and  local  projects  in  which  less  than 
1/4  of  the  funding  is  provided  by  the  federal  government.  This  formula  was  used 
in  the  Revenue  Snaring  program  to  prevent  local  projects  from  being  burdened  by 
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federal    regulation    when   the    federal    government's    financial    participation    in   the 
project  is  negligible. 

6.  Kxempt  bona  fide  contributions  of  volunteer  labor.  There  is  an  exemption  under 
the  National  Housing  Act  for  volunteer  labor  on  public  housing,  but  not  in  any  other 
program.  Under  current  law,  civic  volunteerism  is  effectively  prohibited  on  any 
project  in  which  any  federal  funds  are  involved,  including  programs  such  as  commu- 
nity redevelopment  and  public  libraries,  because  all  workers  must  be  paid  Davis- 
Bacon  wage  rates. 

7.  Codify  regulations  requiring  separate  wage  surveys  for  rural  and  urban  areas, 
intended  to  prevent  the  disruption  of  local  labor  markets  due  to  "importation"  of  dis- 
similar wage  rates  and  work  rules  from  dissimilar  areas. 

8.  Codify  regulations  excluding  wages  paid  on  federal  projects  from  prevailing 
wage  surveys,  consistent  with  the  longstanding  intent  of  Davis-Bacon  that  prevail- 
ing wages  be  based  on  wage  levels  in  the  private  sector. 

9.  Require  annual  General  Accounting  Office  and  DOL  reports  on  the  economic 
impact  of  Davis-Bacon  and  these  reforms. 

10.  Add  technical  amendments  to  ensure  that  any  back  pay  due  is  paid  directly 
to  workers  and  to  apply  Davis-Bacon  uniformly  under  the  approximately  70  laws  in- 
corporating the  Act  by  reference. 


July  27, 1994 


The  Honorable 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator 


The  Coalition  to  Reform  the  Davis-Bacon  Act  would  like  to  express  its  strong 
support  for  S.  916,  a  Da\'is-Bacon  reform  bill  offered  by  Senator  Larry  Craig  (R-ID).  S.  916 
is  representative  of  the  positive  reform  which  is  desperately  needed  to  update  this 
antiquated,  burdensome  law. 

The  Davis-Bacon  Act  was  enacted  in  1931  and  has  not  been  positively  reformed 
since  that  date.  The  law  in  its  current  form  raises  the  cost  of  federal  construction  by  an 
.  average  of  5-15%  and  precludes  many  smalL  local  minority  and  non-union  compames 
from  bidding  on  federal  work.  Through  discouraging  these  compames  from  bidding  for 
federal  projects,  opportunities  are  taken  away  from  minority,  women  and  other 
disadvantaged  workers,  the  majority  of  whom  are  employed  by  these  firms.  Ironically, 
some  in  Congress  would  like  to  see  this  onerous  law  expanded. 

S.  916  would  raise  the  Davis-Bacon  contract  threshold  to  5500,000;  allow  the  use  of 
semi-skilled  helpers  —  which  widely  prevails  in  the  private  sector  —  on  Davis-Bacon 
projects;  exclude  state  and  local  projects  where  less  than  25%  of  the  funds  are  federal; 
exempt  volunteer  labor;  reduce  the  paperwork  requirements  from  weekly  to  quarterly; 
among  other  beneficial  provisions.  The  coalition  believes  this  legislation  would  address 
many  of  the  current  problems  with  the  Davis-Bacon  Act  and  strongly  recommends  its 
enactment 

S.  916  is  the  positive  type  of  reform  necessary  to  help  reach  our  national  goals  of 
reducmg  the  deficit  and  creating  jobs.  The  Coalition  to  Reform  the  Davis-Bacon  Act  urges 
you  to  support  this  legislation  and  oppose  any  attempt  to  expand  the  scope  of  this 
burdensome  law. 

Sincerely, 

THE  COALITION  TO  REFORM  THE  DAVIS-BACON  ACT 
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July  27.  1994 

The  Honorable  Edward  M.  Kennedy 
United  States  Senate 
Washington.  DC  20510-2101 

Dear  Mr.  Chairman: 

The  American  Portland  Cement  Alliance  (APCA).  representing  virtually  all 
domestic  cement  production  capacity,  strongly  opposes  S.  627.  a  bill  to  expand 
coverage  of  the  Davis-Bacon  Act.   Rather  than  expand  coverage,  which  would 
onJy  increase  the  cost  of  federally  financed  construction.  APCA  believes  that  It 
IS  time  for  true  Davis-Bacon  reform  which  would  save  the  federal  government 
hundreds  of  millions  of  dollars  annually  and  create  nev.- job  opponunlties. 

S.  627  would,  among  other  things,  expand  Davis-Bacon  cov-erage  to 
leased  facilities,  off-site  suppliers  and  fabricators,  and  to  non-construction 
subconu-actors.  This  severely  compbcates  the  interpretation  and 
administration  of  Davis-Bacon  regulations  and  imposes  substantial  new 
burdens  on  matenals  suppliers  as  well  as  contractors.  These  added 
requirements  will  increase  costs  and  encourage  litigation. 

At  a  time  when  we  are  struggling  to  compete  in  a  global  economy  and 
deficit  reduction  is  a  pnorit>'.  we  should  be  seeking  responsible  sanngs.  not 
irresponsible  spending.   APCA  supports  S.  916,  offered  by  Senator  Lany 
Craig,  to  reform  the  antiquated  Davis-Bacon  Act.   5.  916  would  raise  the 
threshold  for  coverage  by  Davis-Bacon  to  $500,000:  allow  the  use  of  semi- 
skilled helpers:  exclude  state  and  local  projects  where  less  than  25%  of  the 
funds  are  federal:  exempt  volunteer  labor,  and  reduce  paperwork  requirements. 
Th^ls  positive  approach  to  reform  would  solve  many  of  the  current  problems 
associated  with  the  administration  of  the  Act  and  stimulate  construction. 

APCA  asks  that  you  examine  the  consequences  of  expanding  Davis- 
Bacon  coverage  -  whether  In  S.  627  or  Ln  the  Administration's  proposal  —  and 
consider  the  benefits  of  meaningful  reform  as  proposed  in  S.  916. 


/   RichAfQ  C 
President 


Contact:      Samuel   A.    Carradine  November,    1993 

Lxec;utive   Director 

THE   DAVIS-BACON  ACT 

Bximmary  of  NAMCa  Position 

The  National  Association  of  Minority  Contractors  (NAMC) 
supports  legislation  to  significantly  reform  the  Davis-Bacon  Act 
of  1931.  The  Act  seems  benign  in  requiring  contractors  to  pay 
locally  "prevailing  wages"  to  their  workers  on  federally  financed 
construction  contracts  exceeding  $2,000.  However,  it  discriminates 
against  small  and  small  disadvantaged  construction  firms,  as  well 
as  lower  skilled  construction  workers,  by  effectively  prohibiting 
wages  competing  with  union  rates  on  federally  financed  projects. 

Minority-owned  firms  and  minority  construction  workers  are 
particularly  impacted  by  Davis-Bacon's  onerousness  due  to  being 
disproportionately  represented  among  smaller  firms  and  lower 
skilled  workers,  resoectivelv .   But  Davis-Bacon's  onerous  impact 
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on  small  and  minority  firms  and  workers  does  not  end  there.  Tne 
Act  also  raises  the  costs  of  federally  financed  construction  by  as 
much  as  $900  million  annually,  and  therefore  makes  little  sense  in 
light  of  President  Clinton's  efforts  to  reduce  the  national  deficit 
and  streamline  the  federal  government. 

While  commending  Vice  President  Gore's  National  Performance 
Review  (NPR)  in  identifying  recommendations  for  cutting  costs  and 
streamlining  the  government,  NAMC  holds  that  the  specific  NPR 
proposal  to  raise  the  current  $2,000  Davis-Bacon  threshold  to 
$100,000  will  do  little  to  lift  the  Act's  unfair  burden  on 
minority-owned  firms  and  minority  construction  workers.  A  $100,000 
Davis-Bacon  threshold  would  coiiform  cosmetically  with  the 
"simplifiod  acquisition  threshold"  currently  under  consideration 
by  the  Clinton  administration,  but  would  nonetheless  fall  short  of 
the  urgent  need  for  fairer  treatment  of  small  business  concerns, 
and  the  more  efficient  use  of  taxpayers'  dollars  in  the  federal 
pracurement  .process. 

NAMC  stands  against  the  leading  proposal  for  implementing  the 
NPR  Davis-Bacon  proposal,  H.R.  1231/S.  627,  and,  instead,  advocates 
H.K.  2042/S.  916  which  lias  been  introduced  by  Representatives 
Charles  Stenholm  (D-TX)  and  Harris  Fawell  (R-IL) ,  and  by  Senator 
Larry  Craig  (R-ID) ,  respectively.  The  Stenholm/Fawell/Craig 
"Davis-Bacon  Reform"  bill  not  only  raises  the  Davis-Bacon  threshold 
to  a  realistic  $500,000,  but  also  includes  provisions  going  a  lot 
further  toward  correcting  the  onerousness  of  Davis-Bacon  than  il.R. 
J2.3J/.S.  627. 


Why  the  Davia-Bacon  Act  Should  be  Reformed 

Tlie  Davis-Bacon  Act  poses  an  hiiitorical  burden  on  minorities 
in  the  construction  industry  wliich  continues  to  this  day.  The  Act 
has  not  only  kept  minorities  from  advancing  as  construction 
contractors  and  laborers,  but  has  also  cost  the  government  huge 
amounts  in  excessive  federal  spending  on  construction  for  far  too 
long.  The  reasons  that  merit  significantly  reforming  Davis-Bacon 
are  long-standing  and  agreed  upon  by  most  firms  in  the  construction 
industry,  minority  and  white-owned  alike. 

1.    The  Davis-Bacon  Act  is  legally  and  morally  obsolete. 

Legislative  history  shows  that  the  Davis-Bacon  Act  was  passed 
during  the  Depression-era  primarily  to  keep  Southern  black 
construction  workers  from  competing  with  white  construction 
unions  on  public  works  projects.  The  Act's  discriminatory 
origins  have  effectively  blocked  minority  participation  in  the 
construction  industry  for  over  60  years. 

Today,  Davis-Bacon  has  the  effect  of  preventing  small  and 
minority-owned  firms  from  bidding  on  public  works  contracts 
which  comprise  at  least  one-fifth  of  all  construction  in  the 
U.S.  Davis-Bacon  also  has  the  effect  of  freezing  out  lower- 
skilled  minority  workers  from  job  opportunities  in  the  public 
works  arena,  not  only  at  the  federal  Jrevel,  but  also  at  the 
state  level,  where  many  "Little  Davis-Bacon"  Acts  are 
currently  in  effect. 

The  constitutionality  of  Davis-Bacon  as  it  stands  is  extremely 
doubtful  at  best.  The  Act's  original  discriminatory  intent, 
coupled  with  its  continuing  discriminatory  impact,  merits 
repeal  by  Congress,  if  not  significant  anti-discriminatory 
reform. 
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2.  The  Davis-Baoon  Rot  curb&  fcoe  marXet  competition  by 
effectively  eliminating  small  and  disadvantagod  firms  from 
bidding  on  federal  oonotruotlon  worK. 

Defenders  of  Davis-Bacon  argue  that  the  Act  is  necessary  to 
protect  local  contractors  and  local  labor  markets  from  unfair, 
.  itinerant  competition.  However,  the  facts  do  not  bear  this 
out.  Rather  than  protecting  local  contractors  from  unfair 
competition,  Davis-Bacon  has  practically  fostered  a  closed 
group  of  large  contractors  who  follow  federal  and  federally 
financed  construction  work  around  the  country  to  the 
exclusion  of  smaller,  local  contractors. 

Smaller,  local  contractors  w)io  typically  cajinot  pay  their 
workers  union-scale  are  discouraged  from  bidding  on  Davis- 
Bacon  work  for  a  number  of  reasons.  First,  being  forced  to 
pay  union-scale  on  Davis-Bacon  work  compels  smaller 
ccr.trsctors  to  either  maintain  unreasonably  high  rnver  •..•;:pr. 
bidding  on  private  work,  or'  ;)ump  back  and  forth  between  union 
and  market  wage  rates,  neither  approach  making  good  sense  m 
the  running  of  a  small  business.  Second,  small  locaJ 
contractors  arc  discouraged  from  employing  lower-skilled 
workers  (often  young  minorities)  tor  on-the-job  training 
because  they  cannot  justify  the  rates  which  they  must  pay 
these  workers.  Third,  small  local  contractors  are  pressured 
to  keep  bidding  on  Davis-Uacon  work  to  the  exclusion  of 
private  contracting  opportunities  because  of  the  cycle  of  lng)i 
operating  costs  into  which  they  are  locked  after  getting  into 
Davis-Bacon  work.  In  short,  Davis-Bacon  works  against  small 
local  contractors  by  effectively  removing  labor  from  the 
competitive  bidding  process  typica]  of  most  construction 
projects.  Davis-Bacon  creates  a  two-tiered  industry  in  which 
small  and  minority-owned  firms  are  forced  to  stay  away  from 
bidding  on  federal  contracts  because  of  the  unnecessarily  high 
business  risks  involved. 

Davis-Bacon  not  only  fails  in  its  claim  of  protecting  local 
contractors  and  workers,  but  also  fails  in  its  historical 
justification  of  this  claim.  As  mentioned  earlier,  the  Act 
should  properly  be  recognized  as  curbing  economic  liberty  for 
reasons  originally  having  less  to  do  with  economics  t))an  with 
racial  animus.  Even  today,  minorities  remain  grossly 
underrepresented  in  the  unions  protected  by  Davis-Bacon,  a 
fact  which  many  attribute  more  to  the  legacy  of  racism  than  to 
the  inability  of  minorities  to  compete  for  union  positions. 
It  is  roughly  estimated  that  t))e  typical  construction  union 
minority  worker  is  lucky  to  be  employed  more  than  five  or  six 
months  out  of  the  year. 

3.  The  Davis-Bacon  Act  fails  to  reflect  the  cross-disciplinary 
approach  to  work  in  today's  construction  industry. 

-  Davis-Bacon  requires  work  assignments  and  payroll  reporting 
along  rigid  craft-by-craft  lines jreminiscent  of  the  1930s.  It 
fails  to  reflect  industry  practice  in  private  sector 
construction  today.   The  only  firms  equipped  to  meet  Davis- 

.  Bacon's  outdated  "work  rules"  are  typically  large,  unionized 
contractors  who,  over  time,  have  carved  out  special 
departments  within  their  operations  specifically  tailored  for 
Davis-Bacon  work. 

Minority-owned  firms  are  particularly  affected  by  Davis- 
Bacon's  outdated  work  rules  because  they  are  typically  too 
small  in  size  and  too  limited  in  capital  to  adjust  their 
operations  merely  for  compliance  purposes.  Lower  skilled 
minority  construction  workers  also  suffer  because  they  are 
prevented  from  advancing  through  on-the-job  learning  since 
they  required  to  be  rigidly  locked  into  limited,  inflexible 
scopes  of  work  at  the  bottom  of  t)ie  employment  ladder. 
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A.  The  Davis-Bacon  Act  overburdens  the  federal  government  by 
requiring  the  Department  of  Labor  to  undcrtaKe  the  impractical 
tas)c  of  issuing  and  maintaining  accurate  wage  determinations 
in  numerous  localities  nationwide. 

Davis-Bacon  has  been  described  as  a  "prolific  ^irtificial 
Jiumbers  factory."  Objective  observers,  including  tlie  General 
Accounting  Office  (1979  Study y*  have  found  that  the  sheer 
volume  of  administrative  work  involved  in  pursuing  wage 
determinations  creates  an  overwhelming  burden  on  the 
Department  of  Labor.  It  is  widely  assumed  that  DOL  Analysts 
use  or  approximate  union  rates  in  coming  up  with  ten  to  twenty 
thousand  wage  determinations  annually,  a  significant 
percentage  of  which  fail  to  reflect  actual  prevailing  market 
conditions.  Davis-Dacon  should  be  reformed  to  allow  wages  to 
reacli  equilibrium  at  realistic  rates  reflecting  true  market 
conditions  in  the  construction  industry. 

5.  The  Davis-Bacon  Act  has  an  unwarranted  negative  impact  on  the 
federal  budget. 

The  Congressional  Budget  Office  estimates  that  Davis-Bacon 
adds  as  much  as  $900  million  a  year  to  federal  construction 
costs.  This  level  of  federal  spending  is  an  unjustifiable 
waste  of  taxpayers'  dollars.  Davis-Bacon  is  a  wasteful  law 
which  should  be  reformed  to  save  signi-ficant  tax  dollars  and 
free  up  funding  for  other  pressing  federal  procurement  needs. 

Why  KAMC  supports  the  Davie-Bacon  Reform  Bill 

NAMC  supports  H.R.  2042/S.  916  which  has  been  introduced  in 
the  House  by  Representatives  Charles  Stenholm  (D-TX)  and  Harris 
Fawell  (R-IL) ,  and  in  the  Senate  by  Senator  Larry  Craig  (R-ID) , 
respectively.  The  result  of  a  bi-partisan  effort,  this  "Davis- 
Bacon  Reform"  bill  promises  modifications  to  the  Davis-Bacon  Act 
removing  its  most  onerous  elements.  While  many  of  NAMC ' s  members 
advocate  the  outright  repeal  of  Davis-Bacon,  HAMC  acknowledges  that 
repeal  would  be  unnecessary  if  Congress  would  take  the  kinds  of 
corrective  action  so  urgently  needed.  The  following  specific  items 
supported  by  NAMC  are  included  in  the  Davis-Bacon  Reform  bill- 

1.  The  Davis-Baoon  Reform  bill  would  increase  the  Davis-Bacon 
threshold  to  contracts  involving  more  than  $500,000. 

The  Davis-Bacon  Reform  bill  exempts  from  Davis-Bacon  federal 
and  federally  assisted  projects  for  construction,  alteration 
or  repair  valued  at  $500,000  or  less.  It  also  proposes  a 
prohibition  on  contract-splitting  to  safeguard  against 
potential  abuse  of  this  higher  threshold. 

The  $500,000  threshold  is  significantly  better  than  the 
bifurcated  threshold  proposed  under  H.R.  1231/S.  627 
(discussed  further  belov/)  .  it  iR  not  only  J  oks  confusing,  but 
would  open  up  relevant  numbers  of  small  contract  opportunities 
for  those  small  and  minority-owned  busjnesses  which  have 
typically  avoided  Uavis-Uacon  because  of  its  costly  and  anti- 
competitive, impact. 

2.  The  Davis-Baoon  Reform  bill  would  expand  the  use  of  helpers  in 
public  worKs  contracts. 

The  Davis-Bacon  Reform  bill  opens  the  door  for  the  expanded 
use  of  helpers  in  federal  and  federally  assisted  construction 
work.  The  bill  defines  "helpers"  as  a  separate  class  of 
workers  for  whom  the  DOL  must  make  appropriate  prevailing  wage 
determinations.  The  bill  essentially  codifies  DOL  regulations 
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which  have  withstood  more  than  ten  years  of  ;)udlclal  and 
administrative  review.  It  potentially  opens  up  entry-level 
opportunities  at  competitive  wage  rates  not  only  for 
ninorities  but  for  all  lower-skilled  workers  seeking  jobs  on 
federal  and  federally  asBiBted  projects. 

The  Davis-Bacon  Reform  bill  would  reduce  burdensome  paperwork 
requiromontB  by  cutting  back  on  Copeland  Act  mandated  weekly 
payroll  reports. 

Under  the  Davis-bacon  Reforr.  bill,  current  Davis-Bacon 
requirements  for  weekly  submissions  of  complete,  certified 
payroll  records  would  be  significantly  reduced.  The  bill 
proposes  amending  the  Copeland  Act  to  require  contractors  to 
submit  payroll  stateinents  "no  less  often  than  every  3  months." 

The  Davis-Bacon  Reform  bill  goes  significantly  further  than 
H.R.   1231/  C.   627   in  relieving  small  and  minority-owned 
businesses   from   the   overwhelming   burdens   of   excessive 
■  paperwork. 

The  Davis  Reform  bill  would  allow  for  determining  "prevailing 
wages"  more  accurately  to  reflect  private  sector  wage  rates. 

The  Davis-Bacon  Act  currently  does  not  define  "prevailing 
wages,"  but  the  Davis-Bacon  Reform  bill  codifies  a  definition 
that  would  bring  DOL  wage  determinations  more  accurately  in 
line  wi.th  the  private  sector  wage  levels  of  localities 
nationwide.  By  requiring  the  Secretary  of  Labor  to  exclude 
wage  rates  under  federal  contracts  from  its  prevailing  wage 
determinations,  the  Davis-Bacon  Reform  bill  ensures  that  these 
determinati6ns  will  reflect  real  private  sector  market  rates. 
Having  wage  determinations  that  fall  m  line  with  real  market 
rates  would  allow  nonunion  and  small  contracting  firms  to  bid 
for  federal  contracts  in  fair  competition  with  the  large 
unionized  construction  firms. 


The  Davis-Bacon  Reform  bill  exempts  federal  prevailing  wage 
requirements  from  primarily  local  projects. 

The  Davis-Bacon  Reforr  eases  the  burden  of  federal  prevailing 
wage  requirements  on  state  and  local  construction  projects  by 
proposing  a  formula  which  would  apply  DOL  wage  determinations 
only  where  federal  funding  covers  at  least  2i>H,  of  a  project's 
cost.  This  addresses  the  problem  of  federal  wage  rate 
interference  in  state  and  local  projects  involving  low  amount.'^ 
of  federal  funding. 

In  addition  to  the  above,  the  Davis-Bacon  Reform  bill 
eliminates  the  current  prohibition  on  the  use  of  volunteers  on 
federally  funded  projects;  reduces  the  disruptive  impact  of 
prevailing  wage  determinations  on  contractors  in  rural  areas; 
and  codifies  regulations  repealing  the  30%  rule  requiring 
contractors  to  pay  wages  at  the  same  rate  paid  in  an  area  by 
largo  union  contractors. 

The  combined  package  offered  by  the  Davis-Bacon  Reform  bill  is 
significantly  more  responsive  to  the  needs  of  small  and 
minority-owned  businesses  and  minoj-:ty  workers  than  H.R. 
1231/S.  627,  discussed  below.  At  tlie  same  time,  the  Davis- 
Bacon  Reform  bill  shows  promise  of  being  more  palatable  to  the 
large,  powerful  union  contractors  than  the  outright  repeal  of 
Davis-Bacon.  _ 
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Why  N^MC  dppoaes  H.R.  1231/S.  627 

H.R.  ir31/S.  627  has  been  introduced  by  Representatives  Austin 
Murphy  (D-PA)  and  Bill  Ford  (D-MI)  ,  and  by  Senator  Ted  Kennedy  CD- 
MA) ,  in  the  House  and  Senate  respectively.  While  the  bill  appears 
on  its  surface  to  reduce  the  onerousness  of  Davis-Dacon  by  raising 
the  -compliance  threshold  froin  $2,000  to  $100,000,  it  in  fact 
creates  increased  burdens  on  minority-owned  companies  and  workers 
by  expanding  the  scope  of  the  Act.  Fo'llowing  are  specific  reasons 
why  NAMC  opposes  H.R.  1231/S.  627. 

1.  H.R.  1231  proposes  a  bifurcated  increase  in  the  Davis-Baoon 
threshold  which  would  provide  little  relief  from  the  Aot's 
currently  unfair  burden  on  small  and  minority-owned  businesses 
and  minority  worXers. 

Section  2(b)(1)  of  li.R.  1231  proposes  increasing  the  Davis- 
Bacon  threshold  from  $2,000  to  $100,000  for  new  construction, 
and  $15,000  for  building  alterations,  repairs,  renovations, 
etc.  The  potentially  positive  effect  of  this  new,  bifurcated 
threshold  is  unfortunately  lost  on  its  problematic  drawbacKs. 

In  the  first  place,  the  new  threshold  still  falls  far  short  of 
what  would  be  necessary  to  open  up  relevant  opportunities  for 
market  participation  by  small  and  minority  businesses  and 
lower-skilled  workers  in  government  construction.  A  more 
realistic,  single  threshoJd  of  $600,000  would  allow  small 
businesses  to  sustain  real  growth  without  the  drawback  ot 
unfair  prevailing  wage  and  other  burdensome  Davis-Bacon 
reguirements.  It  would  also  create  job  opei:iings  for  lower- 
skilled  workers  on  construction  work  funded  by  the  federal 
government.  Such  a  thresliold  has  been  introduced  under  H.R. 
2042/S.  916  proposed  by  Representatives  Charles  Stenholm  (D- 
TX)  and  Harris  Fawell  (R-ID) ,  and  by  Senator  Larry  Craig  (R- 
ID)  ,  respectively. 

A  second  reason  why  the  new  threshold  is  a  problem  js  that 
bifurcation  creates  a  likelihood  of  liigh  iidminJ  strati  ve  costs 
both  to  the  government  and  Davis-Hacon  contractors,  as  well  as 
increased  litigation  and  plain  confusion  regarding  which 
federal  contracts  will  and  will  not  be  affected  by  Davis- 
Dacon.  A  single  threshold  set  reasonably  high  (e.g.  at 
$500,000)  would  not  only  be  less  confusing  than  a  bifurcated 
thresliold,  but  would  also  reduce  administrative  costs  to  the 
government  and  small  businesses  along  lines  tying  in  to 
recommendations  currently  under  consideration  by  the  Clinton 
administration  (in  the  Federal  Acquisition  Streamlining  Act  of 
1993)  regarding  contract  cost  principles  and  cost  and  pricing 
data . 

A  third  reason  why  the  new  threshold  is.  a  problem  is  that  the 
"contract  bundling"  rules  written  into  section  2(b) (3)  of  H.R. 
12  31  could  be  used  by  government  departments  and  agencies  to 
combine  federal  contracts  in  ways  that  would  make  the 
bifurcated  threshold  inapplicable.  As  a  result  of  contract 
bundling,  many  small  and  minority-owned  firms  could  continue 
to  be  blocked  from  taking  on  Davis-Bacon  work  otherwise  within 
their  capabl ] J tjes. 

-A  final  reason  why  the  new  threshold  is  a  problem  is^  '^.^f^^.^^l' 
minor  gains  by  si 
through   prevailir 
thresliold  would  1 
provisions  of  H.R. 
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2.  H.R.  1231  prikotioally  guarantees  prohibitive  mlnimxun  wage 
.  requirements   for  small  and  minority-ownod  busineases   by 

excluding  contracts  under  $100,000  from  the  Secretary  of 
Labor's  prevailing  wage  detorminationo. 

Section  3(b)(1)  of  K.R.  1231  requires  the  Secretary  of  Labor 
to  consider  private  and  government  construction  contracts 
alike  in  making  prevailing  wage  determinations.  It  further 
requires  the  Secretary  to  exclude  contracts,  below  the  new 
bifurcated  threshold  in  its  wage  determinations.  Since 
smaller,  private  contracts  tend  to  involve  lower  wage  rates, 
Section  3(b)(1)  requirements  would  have  the  effect  of  driving 
up  the  wage  levels  found  to  be  "prevailing"  in  any  given  area. 
Small  and  minority-owned  firms  currently  unabJe  to  afford 
Davis-Bacon  rates  would  continue  to  be  frozen  out  of  tlie 
Davis-Bacon  market  because  of  unreasonably  liigh  DOL  prevailing 
wage  rate  determinations. 

3.  H.R.  1231  curbs  minority  business  development  and  raises 
federal  government  costs  by  eliminating  the  "site  of  work" 
restriction  currently  in  effect  under  Davis-Bacon. 

The  "site  of  work"  limitation  in  Davis-Bacon  was  recently 
upheld  in  Building  &  Construction  Trades  Dept .  v.  Dept.  of 
Labor  (Midway  Excavators)  932  K.2d  985  (D.C.  Cxr.  1991).  It 
ensures  that  prevailing  wage  requirements  apply  only  to  on- 
site  construction  within  the  geographical  confines  of  a 
federally  financed  project.  It  currently  serves  to  hold  back 
an  explosion  of  litigation  regarding  the  extent  to  which  a 
wide  range  of  off -site  businesses  are  impacted  by  Davis-Bacon. 

By  eliminating  the  "site  of  work"  limitation,  H.R.  1231  risks 
extending  the  burden  of  Davis-Bacon  to  all  kinds  of  off-site 
workers  tangentially  involved  in  federal  construction 
projects.  Small  and  minority  enterprises  seeking  business 
opportunities  in  such  areas  as  manufacturing,  material 
supplies  and  deliveries  would  effectively  be  overwhelmed  by 
the  burdens  and  potential  risks  of  being  deemed  as  falling 
under  Davis-Bacon.  The  federal  gov&i-nment  would  also  be 
forced  to  endure  an  unreasonable  and  unjustifiable  growth  in 
construction  costs  as  a  result  of  excessive  prevailing  wage 
requirements  spreading  to  industries  (such  as  steel 
manufacturing  or  truck  deliveries)  never  intended  by  Congress 
to  be  covered  by  Davis-Bacon. 

4.  H.R.  1231  unduly  restricts  the  use  of  "helpers"  on  Davis-Bacon 
"  work,  thereby  freezing  lower-skilled  workers  out  of  the  public 
-■worXe  job  market. 

Under  Section  2(c)  (4)  ,  H.R.  1231  defines  Davis-Bacon  "helpers" 
as  "separate  and  distinct"  from  laborers  and  mechanics,  and 
restricts  their  use  in  such  a  way  as  to  effectively  prevent 
their  ability  to  get  hired  on  Davis-Bacon  work,  or  to  advance 
through  on-the-job  training  if  hired. 

The  effect  of  H.R.  1231  would  be  to  discourage  minority 
workers,  many  of  whom  are  unskilled  and  non-union,  from 
seeking  entry  level  positions  in  federal  construction  work. 
The  lower-skilled  minority  worker  unable  to  command  union  pay 
(due  to  lack  of  apprenticeship  training)  ,  and  willing  to  offer 
services  at  below-union  rates,  would  be  preempted  from  seeking 
work  altogether  for  two  reasons.  First,  potential  employers 
would  be  hard-pressed  to  find  a  position  for  such  a  worker 
entailing  duties  completely  "separate  and  distinct"  from 
duties  traditionally  undertaken  by  laborers  and  mechanics. 
Second,  even  if  such  a  worker  could  get  hired,  he  or  she  would 
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soon  be-  discouraged  upon  learning  that  the  law  prohibited 
advancement  tlirough  on-the-^ob  learning.  In  the  long  run  H.R. 
1231  would  entrench  unemploynient  at  the  lowest  lunyti  of  the 
economic  ladder  by  removing  Idbor  from  the  competitive  bidding 
process  on  public  works  contracts.  Helpeis  exist  for  a 
legitimate  economic  purpose  well-recogni/.ed  in  the 
construction  industry,  and  should  not  be  forced  by  Congress 
out  of  the  competitive  process,  merely  to  protect  uiiiojiized 
labor. 

Congress'  recent  action  prohibiting  the  DOL  from  implementing 
helper  regulations  promulgated  under  the  Reagan  administration 
would  seem  to  suggest  a  lack  of  sensitivity  to,  or 
understanding  of,  the  truly  harmful  effect  which  Davis-Bacon 
has  had  and  continues  to  have  on  minority  businesses  and 
workers.  NAMC  urges  Congress  to  rigorously  review  the  issue 
of  helpers  before  taking  further  steps  entrenching  Davis- 
Bacon's  onerous  effects  on  minorities  and  the  national  economy 
as  a  whole. 

5.  H.R.  1231  fails  to  rigorously  address  the  paperwork  burden 
imposed  by  Davis-Bacon  on  small  businesses. 

The  Copeland  Anti-Kickback  Act  of  1934  requires  employers  on 
Davis-Bacon  contracts  to  submit  complete,  certified  payroll 
records  to  the  Department  of  Labor  or  its  contracting  agencies 
every  week.  Complying  with  this  requirement  mandates 
significant  adjustments  for  small  firms  which  typically 
operate  on  a  two-week  payroll  cycle.  The  Davis-Bacon 
paperwork  requirement  poses  an  especially  harsh  burden  on 
minority  contractors  lacking  the  required  staff  or  capital 
needed  to  ensure  compliance. 

-  While  H.R.  1231  attem.pts  to  alleviate  the  paperwork  burden  by 
^xequiring  monthly  rather  than  weekly  payroll  reports,  this 
step  falls  far  short  of  the  kind  of  reform  needed  for  genuine 
paperv7ork  reduction.  The  paperwork  reduction  proposal  offered 
under  H.R.  2047  (mentioned  e"arlier)  requiring  payroll 
statements  "nc  less  than  every  three  months"  would  address 
existing  Davis-Bacon  paperwork  burdens  more  efficiently. 

6.  K.R.  1231  unnecessarily  expands  the  scope  of  Davis-Bacon  to 
contracts  on  leased  government  facilities,  a  step  which  would 
deter  small  and  minority  contractors  otherwise  seeking  to 
oonpete  for  such  contracts. 

Section  2(b) (4)  of  H.R.  1231  proposes  expanding  Davis-Bacon  to 
cover  construction,  renovation,  alteration  or  other  work  on 
buildings  leased  by  the  federal  government  under  lease 
agreements  requiring  such  work.  By  expanding  Davis-Bacon  to 
cover  such  facilities,  II. R.  1231  would  negatively  impact  small 
and  minority  firms,  as  well  as  the  federal  government.  Davis- 
Bacon  currently  poses  sufficient  hardship  to  Kwall  and 
minority  contractors  without  being  extended  to  contrncts 
involving  leased  government  facilities. 

7.  H.R.  1231  leaves  the  door  open  for  abuse  and  costly  litigation 
by  expanding  Davis  Bacon's  scope  and  coverage  without 
rigorously  addressing  the  Act's  overly  harsh  impact  on  small 
and  minority-owned  firms  and  minority  workers. 

By  expanding  the  already  overly  burdensome  Davis-Bacon  Act, 
H.R.  1231  would  most  likely  create  a  climate  of  legal  and 
regulatory  noncompliance  by  firms  incapable  of  meeting  its 
requirements.  Furthermore,  cumbersome  provisions  in  Section 
';  allowing  laborers,  mechanics  and  "interested  persons"  to 
file  challenges  against  the  DOL  and/or  Davis-Bacon  contractors 
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would  encourage  a]]  kinOB  of  costly  litigation  on  provisions 
in  Sections  2  and  3  of  the  bill  relating  to  such  issues  as 
state  wage  law  preemptions,  Wdge/fringe  benefit  combinations, 
ERISA  preemption,  multiple  contract  bundling,  and  helper 
classifications.  The  potential  costs  ol  such  litigation  far 
outwejg)!  any  possible  benefits  which  H.R.  1231  could  have  as 
it  currently  stands. 


Concluaion 

While  many  of  NAMC ' s  members  advocate-  repealing  the  Davis- 
Bacon  Act,  NAMC  supports  H.R.  2042/S.  yiG  because  of  the  serious 
effort  this  bill  makes  in  addressing  the  most  onerous  aspects  of 
Davie-Bacon.  The  Davis-Uacon  Reform  bill  is  significantly  more 
tolerable  tlian  H.R.  1231/S.  627,  which,  for  the  most  part,  attempts 
to  expand  Davis-bacon  without  paying  sufficient  attention  to  the 
harmful  effects  this  would  have  on  the  economy  as  a  whole,  and  on 
small-business  concerns  and  minorities  in  particular. 

-Congress'  recent  vote  prohibiting  the  DOL  from  implementing 
helper  regulations  promulgated  under  the  Reagan  administration 
would  seem  to  suggest  a  lack  of  information  or  real  understanding 
of  the  truly  harmful  effect  which  Davis-Bacon  has  had,  and 
continues  to  have,  on  small  and  minority-owned  businesses  and 
minority  workers.  NAMC  calls  on  President  Clinton  and  Congress  to 
conduct  a  rigorous  review  of  the  plight  of  all  small  and  minority- 
owned  construction  firms  and  minority  construction  workers  before 
taking  steps  further  entrenching  Davis-Bacon's  onerous  effects  on 
the  national  economy. 

Prepared  Statement  of  Hamilton  V.  Bowser 

Senator  Simon  and  Committee  Members  and  Staff. 

I  appreciate  this  opportunity  to  present  the  following  concerns  and 
recommendations  to  this  CougrsBsional  Committee  on  the  continuance  or 
changee  to  the  Davie  Bacon  Act. 

I  am  Hamilton  V.  BowGer,  Sr.,  PreBident  of  Evanbow  Construction 
Company,  Inc.  of  Ea.st  Orange,,  New  Jersey.  I  am  a  licensed  Profee- 
gional  Engineer  and  a  Fellow  and  Life  Member  of  the  American  Society  of 
Civil  Engineers.  Of  my  42  years  in  the  construction  industry  I  have 
served  aB  Vice  President  of  Engineering  of  e  Consulting  Engineering 
firm  and  for  25  years  have  been  President  of  Evanbow  Construction  Co.  , 
Inc.  providing  general  conetruction  and  construction  management 
services  for  both  private  and  public  clients. 

Additionally,  I  have  served  as  Preeident  of  the  National  Aesociation  of 
Minority  Contractors  and  vice  Chairman  of  The  Regional  Alliance  for 
Small  Contractors  in  the  New  York  -  New  Jersey  Region. 

I  have  lived  with  prevailing  wages  ae  prescribed  by  Davis  Bacon  and 

know  first  hand  its  good  and  not  so  good  features.   My  comments  are 

primarily  my  own  buL  many  also  address  the  general  policy  of  the 
National  AsGOciation  of  Minority  Contraclors . 

1.    Continue  Davis  Bacon 

First  I  believe  that  the  general  purpose  of  Davio  Bacon  should  be 
continued.   There  is  still  a  need  to  protect  workers  against 
exploitation  in  wages,  particularly  minority  persona. 

There  also  is  a  need  to  provide  a  level  playing  fjeld  when  compet- 
ing, as  wages  are  considered  to  be  approximately  40%  of  the  coet 
of  building  construction.   By  having  a  fixed  wage  scale  all  con- 
tractors bidding  start  at  the  same  place. 
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EBtabiishlng  Prevailing  Wage 

But  th^^   prime  reason  uavis  Bacon  ie  flawed  ie  Lliat  The  Labor 
Department,  which  is  charged  with  eatabliBliiiig  a  prevailing  wage, 
hae  taken  an  eaey  route  of  calling  the  AFL-CIO  union  hall  and 
copying  their  wages  and  benefits.  he   we  understand  the  Act  the 
Labor  Department  is  to  perform  a  study  of  all  craftsmen  in  a  geo- 
graphic area  and  eetablieh  an  average  wage.   This  means  including 
union,  merit  shop  and  non-organized  craftsmen.   I  believe  it 
should  also  include  applying  a  factor  for  the  average  number  of 
hours  worked  per  year  by  each  craftsmen.   In  New  Jersey  unions 
claim  that  the  average  union  journeymen  works  1200  houre  per  year. 
The  union  uses  this  to  negotiate  their  hourly  wage  rate  when  a 
full  40  hour  week  at  50  weeks  is  2000  hours. 

The  Labor  DepartraeiiL  should  perform  its  study  as  mandated  by  the 
Act.  by  its  regulations  or  by  the  intent  of  the  legislation. 
If  the  Labor  Department  prefers  to  call  the  unions  then  I  recom- 
mend that  the  prevailing  wage,  the  base  journeymen  wage,  be  estab- 
lished at  80%  of  the  organized  union  scale.   This  would  allow  for 
the  non-surveyed  craftsmen,  and  provide  for  an  incentive  for 
unionized  contractors  to  utilize  the  more  efficient  and  okilled 
union  craftsmen  to  provide  economies  for  the  owners. 

This  80%  method  will  simplify  the  Labor  Departments  search  and 
survey  and  reduce  the  staff  time  required. 

Benefits  StrnplHicatlon  as  part  of  Pravaillng  Wages 

The  present  system  of  application  of  the  Davis  Dacon  Act  also 
establishes  the  benefits  to  be  paid  to  each  worker. 

Again  the  Labor  Department  parrots  the  local  AFL-CIO  union  beno- 
fitB,  usually  to  the  penny,  and  for  each  of  that  local  unions 
various  benefits  except  for  political  action  contributions. 

1  suggest  that  this  process  be  simplified  and  made  more  equal, 
More  equal  as  some  skilled  trades  receive  considerably  higher 
benefits  than  the  less  skilled  trades,  both  on  a  dollar  and  as  a 
percentage  of  wages  basis.   Yet  every  worker  is  a  person  and  m 
this  United  States  should  be  treated  equally. 

Therefore  I  suggest  modifying  the  Act  so  that  every  trade  receive 
the  same  percenrage  applied  to  base  wages  for  the  health,  pension, 
and  welfare  portions  of  benefits. 

Of  the  total  construction  put  in  place  each  year  only  approxi- 
mately 10%  is  in  the  public  sector.   Therefore  90%  is  in  the 
private  sector  so  that  union  contractors  can  still  apply  their  own 
negotiated  wages  and  benefits  to  the  larger  marketplace. 

Again  contractors  would  have  simplified  wage  reporting  and  govern- 
ment agencies  would  have  reduced  staff  time  and  paperwork. 

Also  in  the  proposed  health  legislation  there  may  be  a  more  equal 
availability' of  health  care  and  costs  and  the  inclusion  of  the 
health  benefit  may  be  made  more  equal.   This  is  important  to  the 
non-organized  craftsmen,  probably  more  than  60%  of  all  workers, 
who  cnange  employers  frequently. 

Helpers  versus  Apprentices  ir,o,-c 

A  frequent  proposal  has  been  heard  to  allow  the  title  ot  neipers . 
As  I  understand  the  question  there  are  two  distinct  issues: 

A.    Increase  the  ratio  of  helpers  or  apprentices  to  the  journey- 
men on  a  job. 

From  my  own  experience  with  the  building  trades  many  of  the 
tasks  of  carrying,  moving,  storing,  and  preparation  of 
materiaJR  can  be  performed  by  less  skilJed  trades  than  by 
full  journeyinen.   Also  some  of  the  actual  work  items  can  be 
performed  by  partially  trained  helpers  or  apprentices. 
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I  believe  that  50%  of  the  work  on  a  construction  eite  can  be 
performed  by  lesa  than  a  full  akilled,  experienced  journey- 
man.  Jt  is  up  to  UB,  the  contractor  who  han  the  ultimate 
roBponBibllity  for  quality  work,  to  select  the  type  and  atcill 
of  our  work  crewe  to  accomplish  particular  tasks.   Therefore 
1  recommend  that  the  Act  be  amended  to  permit  the  contractor 
to  uee  a  two  to  one  ratio  ol  journeymen  to  helper  or  appren- 
ticee . 

B.   Clarify  the  use  of  the  terms  Apprentices  and  Helpers. 

Every  method  snould  be  used  to  encourage  the  entrance  of 
persons  into  tne  construction  trades   Wo  are  losing  older 
experienced  craftsmen  to  retirement.   We  expect  that  there 
will  be  a  greater  interest  on  the  part  of  minorities  and 
recent  immigrants  to  enter  the  construction  trades. 

The  Labor  Department  either  by  law  or  by  regulation  has 
created  a  barrier  to  entrance  into  the  trades  by  requiring 
all  contractors  to  treat  every  hired  person  aa  a  full 
journeyman  unless  that  person  enters  through  a  Labor  Depart- 
ment approved  training  program.   Who  has  the  programs  - 
primarily  only  the  unionized  trades. 

Can  we  afford  to  pay  a  trainee  full  journeyman  wages?  Of 
course  not  for  productivity  and  economy  reasons.   Aieo 
relations  with  the  real  experienced  journeymen  on  the  same 
job  will  create  harsh  feelings  when  pny  is  equal  and  skills 
are  not. 

We  need  to  create  a  simplified  plan  that  we  all  can  under- 
stand but  would  encourage  new  workers. 

I  suggest  that  we  have  two  (2)  simple  categories  of  trainees 
as  follows: 

1.  Continue  the  present  Bysteni  of  four  (4)  year  trainees, 
called  Apprentices,  in  a  Labor  Department  approved 
training  program  that  consists  of  classwork  and  on  the 
job  training.   Each  apprentice  must  have  1200  hours  per 
year  of  combined  ciaesroom  and  on  the  site  work  to  com- 
plete a  Cull  year. 

2.  Establish  a  new  classif ication  of  ten  (10)  year  trainees 
called  Helpers,  without  a  formal  classroom  program,  that 
consists  solely  of  on  the  job  Field  experience.   Again 

a  full  1200  hours  per  year  is  required  for  advancement 
with  advancement  in  two  (2)  year  increments  to  full 
journeyman. 

This  system  also  will  perrait  and  encourage  contractors  to  seek  out 
interested  young  people,  to  keep  them  on  payroll  and  to  train 
them.   They  will  then  draw  salaries  more  commensurate  with  their 
skills . 

These  simplified  categories  will  again  reduce  the  monitoring  staff 
of  government  agencies  and  reduce  the  evasion  of  the  rules  and 
simplify  contractors  paperwork. 

I  suggest  that  the  Helper  entry  rate  be  establiahed  at  35%  of  the 
journeymen  rate  and  after  the  first  two  (2)  years  the  next  level 
of  helper  equal  the  entry  rate  of  opprcntice.g  which  we  often  see 
as  501  of  the  journeymen  rate. 

Another  factor  to  be  considered  is  that  the  approved  apprentice- 
ship programs  are  primarily  managed  by  unions.   Entry  to  unions 
are  etill  limited  so  as  to  exclude  minorities  and  women.   In  New 
Jersey  we  believe  that  overall  the  unions  have  fewer  minority 
members  and  permit  minorities  to  work  fewer  hours  then  we  had  15 
years  ago  -  even  after  15  years  of  so-called  equal  opportunity 
laws.   When  black  and  hispancic  union  members  had  to  picket  work 
at  Newark  international  Airport  to  get  their  our  unions  to  employ 
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them  instead  of  non-minority  suburban  tnerabcrs  t)iftn  this  was  and  is 
syBtamatic  of  continuing  exclusion.   Therefore  tliere  is  this  need 
for  a  new  approach  to  opening  up  the  construction  trades  to  all 
people. 

PJeaee  note  that  the  construction  unions  do  nol.  provide  menberehip 
or  hours  worked  data  to  any  state  agency,  including  the  New  Jersey 
Department  of  Labor. 

>.    Unequal  Tax  Xreatment  of  Benefits 

Craftsmen  that  are  in  organized  unions  receive  tax  treatment  bene- 
fits that  non-unions  workers  do  not. 

Payments  made  by  contractors  to  unions  for  health,  welfare  and 
pension  plane  are  not  taxable  to  the  union  craftsmen  as  current 
income.   Also  the  union  contractor  treats  those  benefit  payments 
as  expenses  and  thus  reduces  the  contractors  tax  liability - 

But  when  a  contiiac-tor  is  required  to  pay   both  the  mandated  Act 
wages  and  benefits  directly  to  the  non-unioji  craftsmen  in  their 
pay  envelope  then  that  craftsmen  is  required  to  treat  both  the 
wages  and  benefits  as  income  and  pay  income  taxes  on  the  benefits 
portion  also.   Is  that  fair?   Of  course  not.   That  is  discrimina- 
tory.  The  Act  should  be  amended  to  make  those  benefits  non- 
taxable for  all  craftsmen  equally. 

The  non-union  contractor  also  is  impacted  adversely  and  unfairly 
as  workmene  compensation  and  liability  insurance  premiome  are 
based  on  the  totai  wages  paid  (in  this  case  wages  plus  benefits). 
This  could  add  1-2%  to  the  non-union  contractors  cost.   1  suggest 
that  benefits  be  ciearly  defined  ae  non-taxable  and  not  income  to 
the  contractor  to  make  the  competitive  field  more  equal. 

6.  Establisb  on  exompted  llalt  to  which  the  Act  does  not  apply 

Our  Government  expends  considerable  staff  time  and  funds  to  estab- 
lish prevailing  wages  and  to  monitor  that  they  are  paid.   Many,  if 
not  most,  of  the  enforcement  actions  are  against  smaller,  less 
sophisticated  contractors  who  do  not  conform  to  the  prevailing 
wage  rules. 

About  10  years  ago  a  GSA  Public  Building  person  said  that  60%  of 
ail  contracts  by  GSA  were  under  $100,000.  In  todays  marketplace 
that  $100,000  is  probably  $175,000. 

I  recommend  that  the  Act  be  amended  to  exclude  all  government 
contracts  issued  by  aU  government  agencies  under  $200,000  from 
the  prevailing  wage  rules.   NAMC's  position  is  to  use  $500,000. 

Our  government  would  probably  reduce  its  total  monitoring  and 
related  costs  by  10-15%. 

The  freed  up  and  open  competition  would  attract  more  biddere  and 
reduce  the  cost  of  construction  by  at  ieant  ]0-15%. 

This  action  would  encourage  more  small  and  minority  businesses  to 
bid  on  government  work  and  achieve  the  government  goal  of  encour- 
aging inclusion  of  our  ethnically  diverse  population. 

This  Change  would  not  change  the  government's  protection  for 
completion  of  construction,  as  there  are  still  surety  bona 
requirements . 

7.  HWD  Financed  Work  DlfficultieB  , 

HUD  is  providing  millions  and  billions  of  dollars  to  renovate  and 
update  thousands  of  housing  units  throughout  every  State. 

Yet  the  Davis  Bacon  Act  limits  the  ability  of  those  Local  Public 
Housing  Autnorities  to  employ  their  tenants  by  establishing  rules 
that  says  every  tenant  hired  has  to  be  paid  full  lourneymans  pay 
since  they  are  not  in  an  approved  training  program.   This  subverts 
HUD'B  interest  in  achieving  simple  attainable  goals  as  follows: 
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a.  Hiring  a  tenant  can  put  the  tenant  on  the  road  to  learning 
a  sitill  and  becoming  a  tax  paying  citizen. 

b.  The  tenant  hired  can  pay  rent  reducing  HUD'b  Bubsidies. 

c.  The  tenant  can  grow  out  of  the  need  to  be  in  public  housing. 

d.  The  cost  to  HUD  for  renovation  can  be  reduced  by  using  the 
helper  category  named  above. 

e.  The  Local  Public  Housing  Authority  con  develop  a  useful 
training  program  that  will  encourage  other  tenant  reaidente 
to  eeek  career  opportunitiee .   These  could  even  lead  to  new 
email  conetructjon  contractors. 

Thie  change  in  the  Act  Bhouid  alBo  apply  to  outeide  independent 
contractors  who  can  hire  the  tenants . 

This  change  could  extend  the  use  of  MUD  funds  by  10-15%. 

In  Bummary  the  above  recommendations  would  provide  many  benefits  to  our 
U.S.  construction  industry: 

o    Simplify  the  government  and  contractors  paperwork. 

o    Reduce  the  cost  of  the  Labor  Department's  oversight. 

o    Open  the  government  contracts  to  more  bidders  and  increased 
competition. 

o    Provide  more  empi oyroent  opportunities  for  many  citizens  now 
excluded  from  the  construction  craft  trades. 

o    Provide  more  equitable  treatment  for  organized  and  non-organized 
workers  and  contractors. 

o    Help  other  agencies  such  as  HUD  to  achieve  their  social  and 
economic  goals. 

o    Reduce  the  government ' e  cost  of  construction  approximately  10-15%. 

Thank  you  for  your  attention  and  I  look  forward  to  your  action  to 
improve  our  industry. 

Prepared  Statement  of  Cindy  Athey 

Thank  you  Mr.  Chainnan  ajid  members  of  the  committee.  My  name  is 
Cindy  Athey  and  I  am  President  of  Precision  Wall  Tech,  Inc.,  a  painting  and 
wallcovering  contractor.  Precision  Wall  Tech,  Inc.  has  been  performing  work 
in  the  D.C.  Metropolitan  area  for  over  11  years  and  is  classified  as  a  small 
business  woman-owned,  open  shop  company.  Precision  Wall  Tech  Inc.  is  also 
a  member  of  the  Associated  Builders  and  Contractors,  who  I  am  here 
representing  today. 


My  experiences,  as  well  as  my  beUefs,  about  the  Davis-Bacon  Act  are 
that  the  Act  cLiscriminates  against  small  companies  by  limiting  their  ability 
to  compete  on  an  even  plain  with  larger  conxpanies.  The  Davis-Bacon  Act 
hinders  and  restricts  all  phases  of  performing  a  government  contract  with 
the  wage  regtdation.  It  begins  with  the  actual  bidding  process. 
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Bid  price  increases  due  to  the  increase  in  the  required  wage.  My 
painters  average  at  least  40  hours  per  week  at  a  rate  of  $14.00  an  hour.  Scale 
for  painters  on  federal  projects  (i.e.  NEH,  NASA,  Navy  Yard,  etc.)  is  $21.24  per 
hour.  My  labor  cost  on  a  federal  project  is  50%  higher  than  a  non-regulated 
scale  project.  In  addition  to  the  increase  in  labor  costs,  the  labor  burden 
(workers'  comp,  unemployment,  liability  insurance,  etc.)  also  increases. 

If  a  sniall  company  is  awarded  a  government  contract  of  substantial 
size  which  will  extend  over  a  period  of  months,  the  additional  capital 
required  to  carry  the  increased  payroll  and  taxes  limits  their  ability  to  solicit 
other  contracts.  The  majority  of  small  companies  are  not  fijiancially  able  to 
meet  the  additional  costs  of  doing  government  contract  work,  therefore,  the 
Davis-Bacon  wage  scale  discourages  small  companies  from  participating  in 
government  contracts.  Regardless  of  the  prompt  pay  regulation,  most 
government  agencies  DO  NOT  pay  within  30  days. 

Precision  Wall  Tech,  Inc.  invests  time  and  money  into  training  and 
educating  its  employees.  Our  painters  are  paid  well  above  the  private 
industry's  prevailing  wage  rate  and  have  the  abilitj'  to  perform  all  projects 
in  an  efficient  and  professional  manner.  This  enables  us  to  complete  work  on 
schedule  and  within  the  budget  of  our  cUents.  However,  the  Davis-Bacon  Act 
reduces  productivity,  thus  exposing  the  small  contractor  to  still  more 
additional  costs. 

A  task  requiring  5,000  hours  to  complete  now  takes  the  employee,  who 
is  earning  more  because  of  the  inflated  Davis-Bacon  wage  rate, 
approximately  6,000  hours  to  complete.  This  makes  sense  —  why  would 
anyone  want  to  complete  a  project  that  is  almost  doubling  their  paycheck? 
The  Davis-Bacon  wage  scale  is  a  deterrent  for  workers  to  be  productive  and 
efficient.  It  also  creates  a  problem  when  these  workers  go  back  to  performing 
private  work  and  I  am  forced  to  lower  their  wages  back  to  the  true  market 
rate. 

Employees  often  require  retraining  once  they  complete  a  government 
project.  My  once  motivated  employees  are  now  earning  the  same  weekly  pay 
by  working  on  a.  scale  job  26  hours  per  week  instead  of  the  normxd  40  hours. 
This  tends  to  lead  to  absenteeism. 

The  administrative  costs  to  conform  to  the  Davis-Bacon  Act  regnlations 
are  also  increased.     Certified  payrolls  are  time  consuming,  as  well  as 
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confusmg.  I  have  performed  numerous  scale  regulated  contracts  a  the  same 
time  and  depending  on  the  location.  I  will  have  to  pay  different  wage  rates. 
For  example,  the  scale  for  a  painter  in  Washington,  D.C.  is  different  than  the 
scale  for  a  painter  in  Maryland  or  Virginia.  Different  counties  within  a  state 
also  require  different  wages. 

Classifications  within  a  trade  create  many  restrictions.  The  Davis- 
Bacon  Act  requires  that  any  person  who  holds  a  tool  of  the  trade  be  paid  at 
that  trade  classification.  There  are  many  individtials  who  are  able  to  hold  a 
paint  brush  or  a  pipe  wrench,  but  could  not  be  classified  as  a  painter  or  even 
a  plumber.  However,  these  individuals  are  required  to  be  paid  the  rate  of  a 
painter  or  plimiber  by  the  Davis-Bacon  Act.  This  Davis-Bacon  classification 
requires  companies  to  use  either  over  qualified  employees  for  menial  tasks 
or  overpay  inexperienced  employees.  This  inequity  creates  tremendous 
fiiction  among  employees  working  on  a  scale  regulated  projef:t.  For  example, 
a  qualified  painter  who  has  worked  many  years  in  the  trade  is  not  happy  to 
be  earning  the  same  as  an  employee  who  just  entered  the  trade  one  month 
ago  with  limited  knowledge,  but  is  able  to  hold  a  tool  of  the  trade. 

The  Davis-Bacon  Act  was  intended  to  protect  employees  from 
discriminating  employers.  However,  the  Davis-Bacon  Act  today  is 
discriminating  against  small  employers  and  their  employees,  who  are  trying 
to  compete  for  federal  contracts.  The  Act  requires  small  companies,  such  as 
mine,  to  incur  additional  costs,  many  of  which  are  passed  on  to  the 
government,  but  many  of  which  we  must  bear  ourselves.  This  often  results 
in  small  companies  deciding  federal  work  is  just  not  worth  trouble. 

When  I  learned  about  the  pro^sions  in  S.  627, 1  was  gravely  concerned 
that  Ckjngress  wo\ild  even  consider  expanding  this  burdensome,  costly  law. 
The  expansion  of  the  law  to  off-site  suppliers  and  manufacturers,  lease 
agreements  and  independent  contractors  will  dramatically  add  to  the 
confusion,  litigation  and  costs  which  are  associated  with  Davis-Bacon.  Any 
small  benefit  which  would  be  gained  from  the  increased  threshold  and 
reduced  paperwork  would  be  nullified  by  these  expansive  provisions.  I  may 
also  point  out  that  these  benefits  would  indeed  be  small,  particularly  because 
the  threshold  would  be  different  for  new  construction  and  for  alteration  or 
repair  work. 

The  fact  that  S.  627  would  virtually  abolish  the  "helper"  classification 
is  also  of  chief  concern.  This  relates  to  having  to  pay  lesser  skilled  workers 


87 

the  high  journey-level  wage  rate.  Without  the  helper  classificatioii,  my 
choice  is  between  causing  resentment  among  my  higher  skilled  workers  or 
not  hiring  lesser  skilled  workers  for  jobs  they  clearly  could  perform  in  a  safe 
and  efficient  manner.  While  the  helper  classification  has  not  yet  been 
implemented  on  Davis-Bacon  projects  due  to  a  ban  on  funding  contained  in 
the  FY94  Labor,  HHS,  Education  Appropriations  bill,  we  hope  that  the 
Depairtment  of  Labor  will  move  forward  with  that  process  when  that 
legislation  expires.  Helpers  are  widely  used  in  the  private  sector. 

If  Congress  wants  to  reform  the  Davis-Bacon  Act  in  a  positive  manner, 
I  suggest  they  adopt  legislation  such  as  S.  916  offered  by  Senator  Larry  Craig. 
S.  916  would  raise  the  threshold  to  $600,000  for  all  types  of  construction, 
reduce  paperwork  from  weekly  to  quarterly,  and  allow  the  unlimited  use  of 
helpers. 

I    thank    the    Labor    and    Human    Resources    Committee    for    this 
opportunity  to  testify  and  I  am  happy  to  answer  any  questions  you  may  have. 


REVIEW  &  OUTLOOK 

Davis-Bacon  Meets  Jim  Crow 

The  people  of  iouth-central  Los"  An-  -    In  the  1920s,  blacks  nude  up  the 

pclei  will  hare  to  overcome  a  kH  of  majority   of   unskilled   construction 

obstadea  to  rebuild  their  neighbor  workers  In  the  South.  Construction  un- 

boods.  One  of  them  Is  the  Davis-Bacon  tons  largely  excluded  blacks  from 

Act  It's  a  1931  law  that  dramatically  membership,  and  as  more  and  more 

drives  up  the  cost  of  any  federally  sub-  blacks  moved  North,  the  status-quo 

tldlzed  construction  or  rehabilitation  unions  were  anxious  to  bar  them  from 

project.  By  requiring  L.A.  contractors  working  on  lucrative  projects, 

to  pay  what  are,  in  effect,  local  union-  ■>    Congressman  Robert  Bacon  of  New 

scale  wages.  Davis-Bacon  will  freeze  York  became  angry  when  an  Alabama 

out  many  tower-skilled  workers,  prl-  contractor  won  the  right  to  build  a  fed- 

marily  black  or  Hispanic,  from  jobs  on  era!  hospital  in  Bacon's  Long  Island 

those  projects.  If  President  Bush  sus-  district  He  complained  in  a  Labor 

pended  Davis-Bacon  for  Just  one  year.  Committee  hearing  that  the  largely 

he'd  create  more  than  31.000  badly  minority  work  force  brought  In  by  the 

needed  construction  jobs.           •  contractor  had  "entirely  upset"  local 

Davis-Bacon  Is  a  relic  of  the  Infa-  labor  conditions  and  "that  the  neigth 

mous  Jim  Crow  era.  Few  recall  that  boring  community  was  very  much  up- 

Congress  wrote  the  law  to  prevent  set" 

black  workers,  mostly  from  the  South.  In  1931,  Bacon's  proposal  to  require 

from  competing  with  Northern  con-  all  private  contractors  on  federally 

structlon  unions.  Conceived  in  dls-  funded  projects  to  pay  "prevailing 

crimination,  it  Is  still  having  much  the  wages,"  that  is,  the  union  scale,  was 

same  effect  today.  approved  by  Congress.  Organized  la- 
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t»r  endorsed  the  bill.  William  Green. 
president  of  Hie  American  Federation 
of  Labor,  noted  that  "colored  labor  Is 
being  brought  In  to  demoralize  wage 
rates."     ' 

Hous«  debate  on  DavtsBacon 
lasted  only  40  mlnirtes.  The  racial  mo- 
.  livaUon  behind  it  was  evident  Rep. 
Miles  AJlgood  of  Alabama  expressed 
his  regret  at  the  "bootleg  labor"  from 
his  state  that  had  been  given  wort  in 
Bacon's  district:  "That  contractor  has 
cheap  colored  labor .  .  .  and  It  is  labor 
of  that  sort  that  Is  In  competition  with 
white  labor.  .  .  .  This  bill  has  merit 
...  It  Is  very  Important  we  enact  this 
measure." 

Davis-Bacon  worked  as  Intended. 
The  next  year,  only  30  of  4.100  workers 
employed  on  the  Boulder  Dam  project 
were  blade  More  than  30  states.  In- 
cluding California,  followed  the  fed- 
eral example  and  passed  their  own 
prevailing-wage  laws. 

In  our  time,  the  costs  of  Davis-Ba- 
con hurt  Inner-cltles  the  most  because 
that's  where  federal  housing  dollars 
are  concentrated.  The  law  prohibits 
contractors  from  employing  local 
workers  who  still  need  to  learn  job 
fkllli.  In  Chicago.  Ibe  Washington 
Monthly  found,  this  n:>eant  that  low- 
Inoxne  bousing  had  to  be  built  with  J23 
an  hour  carpenters  and  $18.82  an  hour 
day  laborers. 

^Sio{i  want  to  taww  how  to  solve 
Iheiaw-lncome  housing  crisis?  Get  rid 
of  Davis-Bacon."  says  Elzle  Hlggln- 
bottom.  a  low-Income  housing  builder 
from  Chicago's  South  Side  ghetto. 
Bethel  New  Life  Inc..  a  Chicago  church 
group  that  renovates  low-Income  hous- 
ing, has  found  that  the  act  adds  as 
much  as  25%  to  Its  costs.  Until  &  fed- 
eral court  ruling  last  month.  Davis-Ba- 
con even  barred  unemployed  public 
bousing  tenants  from  being  hired  to 
rehabilitate  their  own  decaying  build- 
ings. 

Davis-Bacon  contractors  must  also 
fill  out  up  to  eight  forms  before  they 
can  even  begin  a  project.  The  con- 
struction Industry  spends  5190  million 
a  year  to  comply  with  such  Byzantine 


rules.  In  theory,  waivers  from  Davis- 
Bacon  are  sometimes  available,  but 
few  builders  pursue  them. 

Mart  Simmons,  a  builder  In  Troy, 
N.Y.,  won  a  HUD  waiver  In  1385  when 
he  renovated  82  buildings  with  federal 
money.  Halfway  through  the  project, 
the  Labor  Department  ruled  that 
Davis-Bacon  applied  after  all.  "We 
had  to  fire  over  100  laborers,  nearty" 
half  of  them  minority,"  Mr.  Simmons 
told  us.  To  finish  the  project,  he  had  to 
hire  local  union  help  that  cost  t  third 
more  and  was  95%  white. 

President  Bush  has  the  authority  to 
suspend  Davis-Bacon,  as  President 
Nixon  did  temporarily  In  eariy  1971. 
But  so  far  It  looks  as  If  the  White  House 
is  taking  a  pass  on  the  Issue.  A  March 
13  policy  memo  sent  to  Qayton  Yeut- 
ter,  the  president's  domestic  adviser, 
says  the  disadvantages  of  suspending 
Davis-Bacon  "outweigh  its  potential 
benefits." 

Topping  the  list  of  disadvantages 
was  that  it  would  expose  President 
Bush  "to  criticism  that  he  Is  antl-un- 
lon  and  does  not  care  about  the  con- 
cerns of  working-class  Americans." 
The  memo  noted  that  It  might  be  bet- 
ter to  seek  Congressional  repeal  of 
Davis-Bacon,  but  that  such  "legisla- 
tion stands  little  chance  of  passage  be- 
cause of  strong  opposition  by  organ- 
ized labor." 

There  Is  no  excuse  for  allowing 
Davis-Bacon  to  remain  In  effect  Sus- 
pending It  would  open  up  employment 
opportunities  for  unskilled  Inner-dty 
residents,  reduce  the  cost  of  renovat- 
ing public  housing  and  keep  more  fed- 
eral money  In  the  communities  where 
It  Is  actually  spent.  L.A.  needs  to  re- 
build, and  Davis-Bacon  has  a  tainted 
pedigree. 

Footnote:  Yesterday  afternoon. 
Oklahoma  Senator  Don  Nickles  moved 
to  suspend  Davis-Bacon  In  Los  Ange- 
les County  for  just  the  next  four 
months.  He  lost  63  to  36.  All  but  eight 
Republican  Senators  supported  the 
Nickles  amendment.  Every  Democrat, 
with  the  exception  of  David  Boren  of 
Oklahoma,  opposed  It. 
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Congress  of  t\)t  IBmith  S)tates 

IHouBE  of  ^cpresEntatibEs 
aaastimgton,  BC  20515-3211 


June  :0,  19S2 


Mr.  Robert  Hartley 

Editor 

The  Wall  Street  Journal 

20C  Liberty  Street 

New  York,  New  Yor>-.  1C231 

Dear  Mr.  Hartley: 


On  May  22,  1992  your  publication  printed  a 


art; 


e  entitled  "Jav 
Bacon  Meets  Jir.  Crow".  The  prenise  of  tne  article  was  tr.dt  the 
Davis-Bacon  Act  discriminates  against  minorities  and  wcr.e.-.  se-ar:...- 
enpioyraent  m  the  construction  industry.  I  bee  tc  differ  ■..'it.-,  tna' 
erroneous  conclusio.n.  I  .have  subr.itted  t.'-.e  attached  reoutza*  to 


vou: 


editorial.  In  the 


have  subr.itted 

nterests  of  lournalistic  balance,  1  trus: 


you  will  print  a  dissenting  viewpoint.  Please  contact  r.e,  or  -y 
staff  person,  Khalil  Munir  at  (202)  225-5936  if  you  nave  any 
questions  on  this  -.atter .  Thank  you. 


Smcer. 


/ 


/ 


Edolphus  "Ed"  Towns 
Member  of  Congress 


DAVIS-BACON  NEVTR  MET  JIM  CROW 
BEEN  FRIENDS 


IF  THEY  HAD,  THEY  HOCLDK'T  HAVE 


On  May  22,  1S92,  The  Wall  Street  Journal  published  an  editorial 
entitled  "Davis-Bacon  Meets  Jiir,  Crow",  which  called  for  the 
repeal  of  the  Davis-Bacon  Act  because  it  supposedly  discriminates 
against  minorities  and  women  seeking  employment  in  the 
construction  industry.   The  contention  is  totally  wrong. 

Today,  minorities  and  women  are  threatened  with  the  loss  of  many 
of  the  economic  and  social  gains  realized  m  previous  decades. 
Ironically,  those  who  lead  this  assault  invariably  seek  to 
justify  their  actions  by  claiming  to  act  in  the  interest  of  the 
minorities  and  women  who  will  be  most  harmed.   In  truth,  the 
attack  on  minority  and  female  advancement  is  rooted  solely  m 
economic  self-interest.   The  assault  on  the  Davis-Bacon  Act  is   a 
case  in  point. 

The  editorial  calls  for  the  repeal  of  a  law  which  protects  the 
wages  of  all  construction  workers,  including  minorities  and 
women.   The  Journal  editorial  attempts  to  justify  repeal  of 
Davis-Bacon  by  asserting  that  reducing  the  wages  of  minority  and 
female  workers  is  somehow  in  their  interests.   The  editorial 
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proceeds  to  claiir,  that  the  "costs"  of  Davis-Bacon  hurt  inner- 
cities  the  most  because  they  prohibit  contractors  £ron.  employing 
local  workers  who  still  need  to  learn  30b  skills. 

The  truth  js  that  minority  and  female  workers  have  entered  tne 
construction  industry  in  increasing  numbers  over  the  past  fifteen 
years.   Because  they  are  often  the  newest  members  of  the 
industry,  they  are  particularly  vulnerable  to  wage  cutting 
practices  the  Davis-Bacon  Act  is  designed  to  prohibit.   Nomar 
Hill,  president  of  the  A.  Philip  Randolph  Institute,  has 
characterized  women  and  minority  workers  as  "particularly 
vulnerable  to  exploitation  such  as  the  Davis-Bacon  Act  of  1931  is 
designed  to  prohibit." 

With  all  due  respect  to  the  Wall  Street  Journal,  there  are 
distinguished  African  American  members  of  Congress  who  strongly 
support  the  Davis-Bacon  Act.   Representative  Bill  Clay  (D-MOj  has 
aptly  described  the  protections  all  workers  --  regardless  of  race 
--  derive  from  the  Davis-Bacon  Act  when  he  stated  that,  "The 
average  non-union  construction  worker  subject  to  the  Davis-Bacon 
Act  earns  S14,000  a  year.   The  average  union  worker  earns  SIT, 000 
a  year  under  the  Davis-Bacon  Act.   It  is  not  ^ust  morally 
reprehensible,  but  logically  ludicrous,  to  believe  that  reducing 
these  meager  incomes  of  construction  workers  even  further  will 
somehow  reduce  the  budget  deficit.   <Repeal  of  the  Davis-Bacon 
Act>  will  undoubtedly  have  the  effect  of  increasing  the  profits 
of  a  tew  employers,  but  it  does  so  at  the  expense  of  both  workers 
and  taxpayers . " 

Former  Congressman  Parren  Mitchell  (D-MD)  observed  that   "  I  have 
served  on  the  House  Small  Business  Committee  for  15  years,  snc  1 

have  chaired  the  subcomj-.ittee  that  dealt  with  minority  business 
for  the  last  five  years.   In  that  total  of  15  years,  I  have  never 
received  one  single  complaint  from  any  minority  business  with 
regard  to  Davis-Bacon,  not  one.   I  hear  about  them  in  terms  of 
capital;  I  hear  about  them  in  terms  of  everything  else,  but  I 
have  not  received  one  complaint  from  a  single  minority  business 
with  regard  to  Davis-Bacon." 

There  are  numerous  shocking  examples  of  the  exploitations  of 
minority  workers  even  in  the  face  of  Davis-Bacon  violations. 
Typical  is  one  situation  described  by  a  Department  of  Labor 
official  involving  an   "Arkansas  contractor  . . .  found  owing  over 
$7,000  in  back  wages  to  employees.   Payrolls  were  falsified  to 
show  compliance...  The  employees  were  all  black  and  are  another 
example  of  a  group  exploited  by  an  unscrupulous  employer." 

Just  like  the  Wall  Street  Journal,  many  opponents  of  the  Davis- 
Bacon  Act  attempt  to  characterize  the  issue  in  the  context  of 
union  versus  non-union  workers,  and  argue  the  statute's  only 
supporter  is  organized  labor.   This  is  clearly  not  true.   Non- 
union workers  are  perhaps  in  greater  need  of  this  protection 
because  they  cannot  turn  to  a  union  for  protection.   African 
Americans,  Hispanic,  Native  American  and  other  minority  workers, 
as  well  as  women  and  young  workers  especially  need  the  Davis- 
Bacon  Act.   For  this  reason  the  NAACP,  the  National  Women's 
Political  Caucus,  the  Navaho  Tribal  Council,  and  the  Mexican- 
American  Unity  Council  have  all  endorsed  the  Davis-Bacon  Act. 

The  Wall  Street  Journal's  perspective  on  history  is  equally  as 
flawed  as  its  feeble  efforts  to  address  the  concerns  of 
minorities  and  women.   Senator  James  Davis  was  Secretary  of  Labor 
during  the  presidential  administrations  of  Harding,  Coolidge  and 
Hoover.   In  1930,  he  was  elected  to  the  Senate  as  a  Republican 
from  Pennsylvania.   Congressman  Robert  Bacon  was  a  Republican 
from  upstate  New  York.   And  the  Davis-Bacon  Act  was  signed  into 
law  by  President  Hoover  on  March  3,  1931.   The  success  of  Davis- 
Bacon  m  protecting  workers  from  discriminatory  practices 
constitutes  a  strong  rationale  for  its  continued  existence. 
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Given  former  President  Reagan's  anti-union  philosophy,  even  he, 
the  standard  bearer  of  conservative  ideals  had  no  qualms  with 
Da-'.s-Bacon,  and  did  not  support  repeal  of  the  law.   If  he 
offered  no  dissent,  it  is  hard  to  fathom  how  anyone  could  draw  a 
correlation  between  a  law  enacted  to  uphold  workers'  rights,  and 
racist  Jim  Crow  policies  which  abrogated  individuals'  rights.   To 
suggest  that  the  law  is  a  product  of  "Jim  Crow"  racists  is  unfair 
and  completely  inaccurate. 


The  Wall  Stree::  Journal's  concern 
opportunities  of  minorities  and  wo 
hypocritical.  Where  was  comparabl 
published  more  than  one-half  dozen 
rights  Dills  of  1990  and  1991  comb 
coverage  of  the  proposed  legislati 

Journal  should  be  forthright  and  d 
regarding  proposals  involving  repe 
Expressing  tne  opinion  that  the  la 
philosophy  and  impairs  contractor' 
workers  is  a  gross  misrepresentati 


for  the  employment 
men  is  inconsistent  and 
e  concern  when  the  publication 
editorials  opposing  the  civil 
ined  with  consistently  negative 
on?   I  believe  the  Wall  Street 

eclare  its  real  intentions 
al  of  the  Davis-Bacon  Act. 
w  is  rooted  in  racist 
s  abilities  to  hire  local 
on  of  the  fact. 


The  decision  to  run  the  editorial  exceeded  the  boundaries  of 
reason.   The  editorial  disserved  the  framers  of  the  Davis-Bacon 
Act,  minorities  alleged  to  be  aggrieved  by  the  restrictive 
designs  of  the  law  and  ultimately  the  many  readers  of  the 
publication  who  give  credence  to  the  veracity  of  editorial 
opinions  that  appear  in  the  publication.   The  issue,  and  the 
readers  of  the  paper  deserved  better. 

Edolphus  "Ed"  Towns  (D-NY)  represents  the  Eleventh  Congressiona J 
"Ibistrict,  and  is  chairman  of  the  Congressional  Black  Caucus,  j 

The  Washington  Times— Wednesday,  Dec.,  22,  1993 


LABOR  LAW  PREVENTS  CONTRACTORS  FROM  PREYING  ON  HONEST  WORKERS 


Tbny  Snow's  Dec.  13  column  oo  the 
Davis-Bacon  Act  is  so  Ailed  with  inac- 
curacies and  self-serving  rhetoric 
that  I  feel  compelled  to  respond. 

The  Davis- Bacon  Act  was  passed 
during  the  Great  Depression  as  a 
means  lo  protect  contractors  from 
unfair  bidding  practices  on  federal 
construction  projects.  Its  purpose 
continues  to  this  day.  The  prevailing 
wages  set  for  each  community  by  the 
law  are  detemuned  through  surveys 
conducted  by  the  US.  government. 
They  are  not  "union"  wages. 

Rather  than  being  the  "racist"  law 
that  Mr  Snow  and,  unfortunately, 
some  minority  contractors  allege,  it  is 
a  safeguard  that  assures  that  con- 
tractors will  operate  fhxn  an  level 
playing  Held  as  they  bid  on  and  con- 
struct federal  projects.  The  assertion 
by  contractors,  quoted  in  the  article, 
that  the  law  prevents  them  from 
bringing  in  young  people  and  training 
them  on  the  job  is  absolutely  false. 
Apprentices  are  recognized  by  the 
act  as  a  covered  classification,  and 


contractors  are  encouraged  by  the 
Department  of  Labor  and  by  the 
slcilled  trade  unions  to  include  them 
on  their  construction  work  teams. 

No,  Mr.  Snow,  the  Davis-Bacon  Act 
does  not  discriminate.  If  there  is  any 
unfairness,  it  rests  with  contractors  who 
want  the  right  to  gain  profit  at  the 
expense  of  their  workers.  Sadly,  they 
would  want  us  to  return  to  the  days 
before  the  act  when  ooDtncton  could 
pit  worioer  agahttt  workec  Their  rule 
would  be  that  the  Job  nould  go  to  the 
wortco-  who  would  accept  the  towect 
wage. 

The  National  Association  ix  the 
Advancensent  of  Colored  People  and 
the  o^jority  of  the  members  of  Gn- 
gress  are  not  wrong.  The  Davis-Bacoa 
Act  is  a  good  law  for  everyone. 

ROBERT  A.  GEORGINE 

Presuknt 

Buildiog  and  CoDftructkn 

'D-kdea  Departzneot 
American  Pedentkn  of  Labor  —  Cm^rMi 

ol  Induftnal  Organharinna 
Washington 
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RESOLLTION  PASSED  BY  THE  NAACP  AT 
ITS  ANNUAL  CONVENTION,  JULY  1993 


V.   LABOR  AND  INDUSTRY 


I.   Davis-Bacon  Act 

Concurred 


WHEREAS,  people  of  color  have  entered  the  construction  industry  in  increasing  numbers  in  the 
past    Today,  they  are  threatened  with  the  loss  of  many  of  the  economic  and  social  gains  made  over  the 
last  several  years,  and. 

WHEREAS,  the  Davis-Bacon  Act  of  193 1  protects  the  wages  of  all  construction  workers,  includ- 
ing minonties  and  women,  who  are  particularly  vulnerable  to  exploitation,  and, 

WHERE.AS,  shocking  examples  of  the  exploitation  of  minonties  and  female  workers  on  the 
construction  site,  even  in  the  face  of  the  Davis-Bacon  Act,  the  law  designed  to  prohibit  such  explotation, 
are  legion, 

THEREFORE.  BE  IT  RESOLVED,  that  the  NAACP  supports  the  Davis-Bacon  Act,  takes  steps 
to  strengthen  its  enforcement,  and  supports  the  creation  of  opportunities  through  training  and 
apprenticeship  programs. 


Co.NGREssioNAL  Record— July  17,  1^90 


DAVIS-BACON:  CX)RRJCCTINa  THI 
RECORD 


HON.  RONALD  V.  DELLUMS 

or  OLUTouru 

131  THX  HOUSl  Of  SXPHJESDrrATIVrs 
7\u«<lay,  July  17,  1990 

Mf  0€^_..WS  Mr.  SoMkar.  oo  June  25, 
tNi  WaJl  Street  jocmaj  pu04ts^«d  an  artici*  by 
Mr.  Scotl  AJlan  ho<)o«  of  th«  H«mag«  Fourv 
daoon  n  ooposmon  to  in«  Qavt»-8«con  Act 
Mr.  Hoog«  iac«4ed  cr«  Oav«-d*con  Act  u 
racat  I  beflevc  tr«  a  aosoKite^  ¥*rong. 

I  tm  nctudir^g  an  axpanded  t«nar  m«t  I 
wrot«  n  retutaooa 

Davta-Bacow  •Ciocooru  Tiaju"  ?»om  thi 
Heutaci  PotnfBATioit 
TodA7  mlnontiea  ajid  women  ire  UircAt- 
ened  witb  the  toa  of  mtjxy  of  the  economic 
acd  tocui  K>ixu  of  Lbe  prvnou«  decade*. 
IfonifaJly.  thoae  wbo  bAve  led  Lhii  uiauit 
ftlmoct  inranAbly  teek  to  ^lstif7  their  •£> 
tlooi  b7  rlaimint  to  act  Is  the  Interest  of 
the  mlnonuei  and  votnen  who  wiU  b«  most 
hAnned.  In  truth,  the  attack  on  mlnonty 
and  fem&Ie  adT»ncement  arlaea  from  eco- 
nomic aeif-lntereat  and  from  nothinc  elae.  A 
in  point  la  the  Oarta-Bacon  Act. 


The  Hentac*  foiindanon  m  a  r«eent  edl- 
torUi—'Oarta- Bacon:  Racist  Then.  Racut 
Nov^— caila  for  the  repeai  of  ciiia  Law  which 
protectj  the  wacea  of  all  oonstructlon  wor%> 
era.  inciudlnc  mlnontiea  and  women.  The 
Hentace  Foundation  aeekj  to  fuatlfy  repeal 
of  Oarta-Bacon  br  lafrnini  th^  redudnc 
the  waxes  of  minority  and  female  workert  la 
somehow  in  their  interest— rather  th^j<  the 
economic  Interest  of  the  corporate  fpooson 
of  the  Hentace  Poundatlon. 

The  truth  la  that  minority  and  female 
workers  hare  entered  construction  tn  tn- 
creaa^nc  numhen  over  the  past  <<*«— ^**  Be- 
cause they  are  often  the  nevest  memhen  of 
the  industry,  these  workers  are  particularly 
rulnerable  to  the  wac»-cuttlnc  practloas 
which  the  Oatna-Baooo  Act  of  IMl  ts  de- 
sUned  to  prohiblL  Norman  w»i  Prasldent 
of  the  A.  Philip  Randolph  IiMtltxita.  has 
charactenzed  women  and  minority  workers 
as  "particularly  rulnerable  to  ezploltatloo 
■xich  as  the  Darla-Bacon  Act  of  IMl  to  de- 
alcned  to  prohlbIL" 

With  all  due  respect  to  the  Herltacs  Fotm* 
datlon.  we  hare  dlstlnctUahed  A£r1caii-Affier> 
lean  members  of  Cone  us  who  stroody  su^ 
port  the  Darts-Bacon  Act  and.  In  my  new. 
are  far  more  likely  to  look  out  for  mixwnty 
Interests  in  this  country  than  Is  the  Herlt* 
ace  Poundauoa  Represents  tire  BUI  Clay  ot 
Missouri  has  eloquently  eTpraasad  the  pny 
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bectioni  vtiich  til  wortMn  rrw^rdltm  of 
race— -derlT*  from  th«  0«Tl*-B«con  wti«n  ha 
ftAted  OiAt  '(t]b«  ftTermo  oon-uzUoD  ooo- 
■u-ucuon  wort«r  fub)«ct  to  ch*  0«n*>BAoae 
Act  e*mj  114.000  t  7«v-  Tbc  arermc*  union 
vorten  earn  117.000  &  7«Ar  unbar  U)« 
D%Tt*-B«con  Act  *  *  *  It  U  not  just  monily 
rcprebendble.  but  lo«ic&U7  ludieroua.  to  b«- 
U0T*  Lhftt  redudnt  the—  maacw  tncBmM 
of  ooQstructlon  vort^n  eren  further  will 
■omehov  redxioa  tha  budfvt  dafldt. 
CRcpmU  vUl  undoubtedly  hAra  tha  affect 
of  InereftAinc  the  profltj  of  a  few  amployara, 
but  tt  doaa  ao  at  tha  azpsnaa  of  both  vort* 
en  and  tazparan*' 

In  the  mam  rtin.  fonnar  RepreaantAtlva 
Pirren  MltcheU  of  Maryland  obaarrad  that. 
''I  have  MTTod  oo  tha  Houaa  Small  Buatnaaa 
rninmt****  for  IS  yean,  and  I  hare  chaired 
tha  fubooounictee  that  deaJa  with  mioonty 
liniirtaai  for  tha  last  5  year*.  In  that  total  of 
1ft  yean.  I  have  oarer  received  one  itncla 
oomplalnt  from  any  minority  bualnaai  vith 
racard  to  Oavl».Baeoiv  not  aom.  I  hear  abeot 
vham  In  tenna  of  *t***''  I  bear  about  Uietr 
ftomplalnti  tn  tenna  of  atej  jihlnc  eiie.  but  I 
ha^  Dot  recaHed  ana  aompLamt  from  % 
slncia  mlsorTty  bua&seai  eltb  retard  to 
Oarla- Bacon." 

iShnrting  riampLw  of  the  szr^otiaiion  of 
Afrlcax^  American  uid  BLUpainc  worten 
even  in  the  f&ce  of  Oam-Baoon  vioLaiiooi 
are  leclon.  Typicai  ia  one  ntuauoo  deecnbed 
by  a  Department  of  Labor  offlcal  Lnvomrn 
an  "Arfcanaaa  conainor  .  .  .  found  owtag 
'^'er  t^.OOO  In  bac»  v««a  to  etcployee*. 
PayroUa  were  faktfled  to  ihow  cotnpuance 
.  .  .  The  exnplcyeea  vera  ail  black  wd  are 
another  example  of  a  croup  erpioived  by  ac 
ux^aerupuiouB  empioTer." 


Liie  the  Hrr'.tax*  Foundation,  rr^nj  op. 
ponenti  of  the  DavTj-Bacon  Act  4tt«mpc  vo 
put  tb«  Issue  tn  tbe  context  of  union  »a. 
□  on-uruon  and  arrue  the  \mw»  orvir  lup- 
parter  u  orvantsad  labor.  Ttala  la  clearly  oot 
true. 

Indeed,  vorto?  who  are  oot  umoaaed 
perhapa  are  tn  zreater  Deed  of  tu  pnTtecuoc 
beratiaa  they  cannot  euro  to  a  ozuco  for  pro- 
teoion.  A/ncan-Amenean.  Hiapanic.  I^acr^e 
American  and  other  minanty  vorlerx  at 
veil  aa  vomen  and  rouivc  vorten  especiall7 
need  thli  lav.  For  thU  reaaoo  tn«  SAACP. 
Lba  Mauooal  Woman  •  Poimcai  Cauoja.  irte 
Navajo  TntaaJ  Councfl  and  the  yeccan 
Amanean  Unity  Onmrfl  have  aO  endors«d 
tha  Oarta-BaooB  Act. 

Tha  Herttace  Foundation  ta  la  bad  u  M«- 
tory  aa  tt  la  at  fpeaJOnt  for  the  concema  of 
mlnorttlea  and  woman.  *""»'^-»  J%tae»  Da  via 
of  lAbor  tn  tha  CabUMfa  of 
Bardtnc  Collldfe  and  Hoo««r  In 
1930.  ba  vaa  elected  to  tha  Senate  m  t  R«- 
putadcan  tram  Pennaytranla,  Mr  Bacon  vaa 
aiao  a  RapohfUcan  troa  upatau  ffrv  Tork. 
And  tha  Oavla-BaeoB  Act  via  Acned  tnto 
lav  by  Praaldent  Hoover  on  March  3.  1131. 
a  RepubOean  to  anlncnt  m 
did  not  fupport  repeal  at 
tha  Oana-Baeoe  AeL  To  s&cfcat  that  the 
lav  la  a  prodaet  of  Southern  "Jbn  Crov^ 
ractt  Is  just  plain  vronc 

In  tha  futara.  tf  tha  Earttace  roundaoee 
supporta  Oarla-Baooo  repeaL  let  tt  pot  Ha 
earda  on  tha  tahla  rather  than  ihnddttM 
for  mtDorttle 

ROBAUB  V 

Membtr  q/  Cv^4 '  eia 


HMESCAN  FEDEB>TX>i  OF  LAflOB  —  CONGRESS  Of  iNtX/STRlAi  0«GANIZAnONS 
«1S  SIXTEENTH  ST  .  N  W  ,  S<«U  «Q3  •  WASHINGTON.  0    C,  ZCOOe^lN 


(202)347-1461 


FAX  (2071  ft2S-07:4 


May    18,     1992 


Meg  Greenfield,  Editorial  Page  Editor 
The  Washington  Post  Company 
1150  Fifteenth  Street,  N.W. 
Washington,  D.C.   20071 

Dear  Ms.  Greenfield: 

I  read  with  great  interest  the  article  by  Rowland  Evans 
and  Robert  Novak  in  the  May  13,  1992,  edition  of  your  newspaper 
entitled  "Operation  Domestic  Storm."  The  article  described 
President  Bush's  new-found  interest  in  the  inner  city  crisis 
spawned  by  the  civil  disturbance  in  Los  Angeles,  and  his 
vacillation  regarding  appropriate  actions  to  deal  with  the  probles. 


82-898  0-94-4 
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Messrs.  Evans  and  Novak  'indicated  that  one  of  the  possible  actions 
reccr-iended  by  Labor  Secretary  Lynn  Martin  is  to  waive  application 
of  the  prevailing  wage  requirement  m  the  Davis-Bacon  Act  to 
federally  financed  inner  city  projects,  without  which,  according  to 
tne  article,  "Bush  can  forget  about  black  youths  getting  ]obs  in 
t.'ne  rebuilding  of  Los  Angeles." 

There  is  an  inference  in  the  Evans  and  Novak  articl*  t.^at 
anyone  can  perfonn  construction  work  and  therefore,  the  only 
inpedinent  to  employing  neighborhood  youth  in  the  reconstruction  of 
the  devastated  areas  of  Los  Angeles  is  the  requireuent  that  all 
laborers  and  mechanics  employed  on  federally  funded  construction 
pro:)ects  must  be  paid  not  less  than  the  "prevailing  wage."  This 
attitude  not  only  demeans  the  skills  and  ability  needed  to  perform 
construction  work,  but  also  disregards  safety  considerations  that 
make  a  construction  site  an  extremely  hazardous  working  environment 
for  untrained  workers. 

I  never  cease  to  be  amazed  that  any  responsible  person 
who  expresses  a  desire  to  help  those  on  the  bottom  of  the  economic 
and  social  ladder  would  suggest  that  one  way  to  accomplish  this, 
goal  IS  to  pull  the  wage  floor  out  from  under  them.  Employers  will 
tell  ycu  that  they  cannot  afford  to  pay  unskilled  labor  the  same 
vaaes  that  they  pay  skilled  workers  in  the  community  to  perfora 
construction  work,  and  Secretary  Mar-tin  will  tell  you  that  this  is 
the  best  way  to  create  jobs  for  disadvantaged  youth  (much  like  the 
ancient  Egyptians  created  full  employment  for  the  Hebrew  slaves,  I 

As   the   Honorable   Ron   Dellums   pointed   out   m   his 
Congressional  Record  remarks  of  July  17,  1990: 

"Indeed,  workers  who  are  not  unionized  perhaps 
are  in  greater  need  of  its  protection  because 
they  cannot  turn  to  a  union  for  protection. 
African-American,  Hispanic,  Native  American 
and  other  minority  workers  especially  need 
this  law.  For  this  reason  the  NAACP,  the 
National  Women's  Political  Caucus,  the  Navajo 
Tribal  Council  and  the  Mexican-American  Unity 
Council  have  all  endorsed  the  Davis-Bacon 
Act.  " 

The  solution  is  not  simply  to  waive  the  wage  floor  that 
protects  workers  on  most  federally  financed  construction  ]ocs  but, 
rather,  to  encourage  sound,  genuine  apprenticeship  training 
prograns.  Such  programs  permit  employers  to  hire  young  people  at 
apprenticeship  rates  and  provides  them  not  only  with  valuable 
e-ploy:nent  experience  but  also  formal  classroom  training,  which 
enables  cher,  to  acquire  the  type  of  skills  that  will  give  them  a 
long-tern  career  in  the  building  and  construction  industry. 

Granted,  this  approach  is  not  as  easy  as  simply  reducing 
local  wage  standards,  but  this  is  what  the  Bush  Administration 
should  be  striving  for.  Nevertheless,  this  Administration,  much 
like  Mr.  Evans  and  Mr.  Novak,  seems  incapable  of  addressing  any 
labor  and  employment  probl«m  other  than  by  proposing  to  relegate 
inner  city  youth  to  a  second  class  status  in  th«  construction 
industry  from  which  they  would  have  no  hope  of  escaping,  which  in 
turn  contributes  to  the  continued  downward  trend  in  the  standard  of 
living  of  many  Americans.  We  need  concerned  and  understanding 
leadership  to  deal  with  these  problems.  The  Evans  and  Nova.< 
article   does   not   offer   much   hope   that   such   leadership   is 

forthcoming  any  time  soon. 

Sincere.ly, 


Robert  A.  Georg 
President 


1 


95 


Rouland  Lians  And  Hoberi  .\oikiK 
_,_ 

Operation 
Domestic  Storm 


»♦■  .f-..-.|  Tom  La*  *rn«!«i 

»<  '»-     ./  :,v<   ,ntii  veMcr- 
-J       »     .-e  i.-moring  D«(no- 
.:.:«;      "frf^jionji  e»(j«n  (0 
5«.'^  ■  ''n  j.t  '^*^o»  iiioni  over 
•  Ml  ■     io  <Ou<ji   ">*  ««dd«nly 

•jn   Dr  ;reitCf  It  s  i  gtii  Krted- 
,1*  '<.'  i«  ffij.il  vf  *»der»' 
Tif<'  re  ■  >  A  iitf  Hovix  coo- 
g'esj.uMii  oC6vi»i  'Old  j»  'Wt 
,u«:  «  '.Kjn  t  )o  ;hjr  on  i  S<(- 
jrijv  '  Su<.h  'orai  fall  short  o< 
tftf  f-e'^ort  mood  ol  em«rf«ft- 
cr  lati.'^rrt  out  cj(  the  muracr 
in'3  arson  >n  to«;iri<«n(ral  Ldi 
Vgeifi  f»o  we«ii»  j|0 

■^fi  Bash  •»<  Tio4'n|  th« 
04ti«n  fo«)ra  jutllv  vet«brj(«d 
he  fht«  m  'he  Ie»d-in  to  (he  fuK 
war  •hett  wit  iKtlc  su/fcrancc 
for  ih*  icheduie*  o<  .-nemoen 
0/  Cofl|reu.  then  is  rtow  ca- 
f  iged  in  reelection  camoaifi>> 
kn|  Tirdmeu  If)  treatini  tha 
inner  citin'  craa  with  equai 
rcioive  iTUT  v(nal  Bu»h  t  Uck 
of  (amiiiarTty  wnh  the  subiect. 
It  ilto  may  si|ival  indcciswn.  It 
reflected  vevrni  »f«ki  j(o 
whefl 'he  njier  v-iiK'5  were  low 
or.   he  pr»-««kn!  s  ii«t  -)<  priori- 
lies. 

'>  Mir-n  r"  rit  president 
wji  re  id>  :3  TUkr  i  fori,  into 
the  depih>  o<  PSii.-idelphLi  s  iji- 
taied  sireets  for  an  sverdvit 
ioo«  It  a  federal  anii<nm*- 
artd-4r  jf  profram  called  'we«d 
and  seed.    Bu4h  was  c<c*r  for 
ooe  04  nil  rare  pcrv^nal  ticur- 
wons  into  ihe  breeding  bed  of 
Afl»erifa  s  rKitl.  inner <it)f  tor- 
ment. 

Cmrr  indeoiion  At  the  Un 
minute  Mit  before  the  White 
Hoyje  jnnouneefnent  gi  the 
event  ;hji  p»rT  o(  ihe  pre«- 
dcnt  s  visit  to  PhiUdelpha  vu 
Kratche^.  because  it  failed  to 
pass  the  poliiiul  test  impotctf 
on  all  president i4l  Ktjvnm 
dunng  the  year  o<  ha  reelec- 
tion campaifn.  Campufn  oAW 
cuts.  Kcordmc  to  a  highty 
placed  »drTuacitntJon  Murct. 
thought  It  boib  mky  and  «- 
rteceuary  mky  becauM  tlw 
blighted  mner  cjtirs  are  po<«i 
tul  v*r  Knes:  unrtecetury  b»- 
!  dM  la«-«nd-ordtr  nMn 


was  already  bmtoned  ay  • 
Bus()'s  hip  pock«t. 

Ctmpaifn  muu|«r  Rotert 
Teetrr  Aipaud  that  whaa  •« 
asked  hun  stoat  rt.  H«  said  tht 
reaJ  ressoa  ior  caaceflaina  waa 
that  Bosh  was  needed  sonw- 
where  ciaa. 

The  (sc^^r-wnoiaKM  i^aa  was 
wncien  oc  vnJi  no  ona  Ite  wvaf . 
(icepi  a  few  nwr -citt  bic«a» 
cnts  and  rhsappointed  iitnaaa 
tnoon  aidca.  But  on  Hay  10.  ■  a 
dvtd  resuK  tf  (he  Loa  AAcalaa 
turbuience.  BusA  put  the  *tui 
been  an  te  scftetfuk  and  wen*  ^• 
to  the  iowiv-and-<tny  wree-s  a< 
f*ui*d«*ha  The  poktxaJ  gm 
that  iTvghi  hjn^  coma  from  the 
rariKr  v«it  had  been  kM. 

This  small  itosie  over  Bush  i 
KheduJc  last  month  eiempli- 
Ties  the  current  sirvgglc 
throughout  the  sdmmistrition 
over  how  Bush  should  follow 
through  on  the  Loa  Angeles  ri- 
ots If  he  tnes  to  sccofTimodate 
ideological  drfferefKfs  witn  irtc 
Dernoeratic  mapmy  m  Con- 
gress, his  program  mav  be  g\jt- 
ted.  but  i/  he  nsists  on  lit  awn 
program,  he  risks  the  linger 
tMt  It  will  be  voted  down  by 
that  rruprtty 

Thoac  m  the  admnstriuon 
who  thaik  they  kriow  the  presi- 
dent best  say  he  s  ada/runtly  in 
Uvor  of  a  h4.  poM-Lot  A/i«e^ 
Wtew-throufti  cenured  an  the 
ctuerprae  aortc  propoMis  of 
Houtavf  Sacreury  jack  Kan», 
tha  f*»  progrvoa  <d  Ubor  Sac- 
rcury  Lyna  VUrtjv  wt^h  *oiid 
rKhide  avKrory  wnven  of  bif 
labor  t  chemhed  fkgh  wsgn  i«v 
der  the  Oiv«-Bacon  Act.  ««d  Ed- 
\aatjan  Secrcury  Lamar  Ajcsan- 
6ti  t  school  'chocc'  »M 
vouchen. 

But  there  are  teubts  about 
how  the  president  intends  to 
proceed.  W.iJ  he  uke  on  b<g  la- 
bor and  matst  on  wsivers  ot  'he 
jniouchabie  Divu-Bacon  Act 
which  sets  hi^h  "prevsUmg* 
wage  rates.'  Man«i  specifcaav 
raised  the  issue  at  a  May  S 
Cabtnat  meetmg  Without  a. 
Bush  can  forget  about  black 
youths  getimg  ;o6a  «i  the  rt- 
building  of  Lot  Aitf  etas. 


On  aiMXhcr  front,  one  k«y 
White  Hovsa  arte  has  coun- 
seled the  prestdeisi  to  demand 
of  Confress  not  onhy  the  Kem^ 
Marttft-A^eunder  pachaga  bwi 
to  tack  on  ha  ful  econoriMc 
growth  packafa  to  be  sent  to 
the  Democrats  wnh  tha  rwfwi 
chaOcag*  t^^*^  ^^  nauoa  ca« 
brook  w  Ina. 

A  letter  sam  to  tha  prriidaac 
Modday  by  Houaa  S^e^aar 
Ton  Fotty.  Mafonty  Laadar 
Didi  Caphardt  sad  S«mu  Ma- 
jority laadar  Cdorjv  MAchaA 
stowed  meager  proapacu  far 
bipartiaanalMp.  Oii  e«Merpr«a 
lonaa.  t)H  OtfBecnnc  laadan 
oflar  4«d(  pataaga    >Mt  at  (to 
pncaof  paMk  worka  and  Ki^ 
way  ipsBdwt  (Mkaa  ^taccan- 
abtatol 

ton  ^mnda  bi^>tn(  ^^r  rraator, 
ttoprcsdaM  may  aoi  ha  y«««f 
ctoK*  on  how  ta  I 
H  (to  Oetnocrati  pky  I 
Ceoric  Buih  nMai  to  ito  lai 
c  iwac  ■■«i  Sw^f  ^ 
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THE  DAVIS-BACON  ACT: 

A  RESPONSE  TO  THE  CATO 

INSTITUTE'S  ATTACK 


'So  what  is  the  opposition  [to  Davis-Bacon]  about 
today?  It  Is  to  help  these  fly-by-night  operators 
operating  on  the  basis  of  greed  against  responsible 
construction  work.' 


Rep.  Augustus  Hawkins  (D-Callf.) 
Mays,  1988 


'One  of  the  myths  about  the  Davis-Bacon  Act  Is  that  ft 
only  protects  highly  paid  workers.' 


Rep.  Bill  Clay  (D-Mo.) 
May  3,  1988 


'By  protections  flowing  from  the  Davis-Bacon  Act  In 
part,  [the]  lot  [of  minorities]  has  been  Improved 
dramatically  and  an  otherwise  casual  labor  system  has 
been  partially  stabllzed  In  many  areas.' 

Dr.  John  T.  Dunlop 
July  15,  1982 
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/.    INTRODUCTION 

The  Cato  Institute  has  recently  launched  a  broadside  attack  on  the  Davis-Bacon 
Act  under  the  guise  of  advancing  the  interests  of  minority  construction  workers.  The  Cato 
Institute  contends  that  Davis-Bacon  was  a  'Jim  Crow"  law  enacted  to  exclude  black 
workers  from  federal  construction  projects,  and  that  Davis-Bacon  repeal  in  1993  will 
improve  the  economic  opportunities  of  minorities.  Both  arguments  are  utterly  without 
merit. 

To  support  its  contention  regarding  the  intent  behind  Davis-Bacon,  the  Cato 
Institute  engages  in  blatant  distortion  of  the  Act's  legislative  history  and  the  entire 
historical  record  surrounding  the  law.  The  Cato  Institute's  contentions  regarding  the 
effects  of  Davis-Bacon  are  grounded  in  racist  assumptions  about  the  worth  of  minority 
construction  workers,  along  with  a  willful  disregard  for  the  nature  and  realities  of  the 
construction  industry  today. 

As  we  will  show  in  Section  II,  a  fair  reading  of  the  legislative  history  of  the  Davis- 
Bacon  Act  negates  any  claim  that  the  purpose  of  the  Act  was  to  exclude  minority  workers. 
In  Section  III,  we  will  lay  bare  the  Cato  Institute's  claim  that  tne  Davis-Bacon  Act  reduces 
minority  employment  for  what  it  is  -  a  Trojan  Horse  for  unfair  contractors  seeking  to  lower 
the  wages  and  benefits  of  construction  workers.  We  will  further  show  that  the  Act 
benefits  minority  construction  workers  by  protecting  their  wages  and  benefits  from  being 
driven  down  by  vicious  wage  competition,  and  by  providing  the  underpinning  for  the 
apprenticeship  programs  that  are  the  route  through  which  minority  workers  have  been 
gaining  access  to  high-skilled,  high-paying  constniction  jobs  for  two  decades 

In  Section  IV,  we  will  show  that  the  so-called  'helper  reform  of  the  Davis-Bacon 
Act  espoused  by  the  Cato  Institute  will  relegate  minority  workers  to  low  wage,  dead-end 
jobs  in  the  constmction  industry.  And,  finally,  we  will  describe  the  conclusions  of  leading 
construction  industry  economists,  such  as  Dr.  John  Dunlop,  that  the  Davis-Bacon  Act 
does  not  add  to  Federal  budgetary  outlays  for  construction. 

IL         THE  DAVIS-BACON  ACT  WAS  ENACTED  TO  PROTECT  ALL  WORKERS 
AND  TO  DISCRIMINATE  AGAINST  NONE 

As  opponents  of  the  Davis-Bacon  Act  have  tried  to  do  for  the  last  fifteen  years,  the 
Cato  Institute  claims  that  the  law  was  passed  in  order  to  discriminate  against  minorities 
in  the  constmction  industry.  However,  anyone  who  has  actually  read  the  Act's  legislative 
history  knows  that  racial  discrimination  was  in  no  way  a  purpose  of  the  law.  In  attempting 
to  show  otherwise,  the  Cato  Institute  has  manipulated  and  misrepresented  the  historical 
record  surrounding  the  Act. 

A.        The  First  Prevallina  Wage  Laws 

The  Cato  Institute 's  misrepresentations  start  with  its  version  of  the  purported  ohgins 
of  the  Act  It  claims  that  the  story  of  Davis-Bacon  begins  ....  in  1927'  with  the 
construction  of  a  Veterans'  Bureau  hospital  in  the  district  of  Representative  Robert  Bacon 
(R-N.Y.).  That  assertion  is  simply  wrong.  The  idea  of  protecting  and  stabilizing  local 
labor  conditions  on  construction  projects  was  already  well-established  before  Rep.  Bacon 
introduced  federal  prevailing  wage  legislation.  By  the  time  Congress  considered  national 
solutions,  no  less  than  seven  states  had  already  passed  prevailing  wage  laws  to  bring 
stability  to  their  construction  industry.'  Four  other  states,  as  well  as  the  federal 
government,  had  enacted  statutes  giving  preference  to  local  contractors  and 
manufacturers'  and  at  least  two  other  states  statutorily  gave  preference  to  state  residents 
in  hiring  workers  for  state  construction  projects.'  Indeed,  as  earfy  as  1891,  the  state  of 
Kansas  had  adopted  a  law  requiring  that  'not  less  than  the  current  rate  of  per  diem  wages 
in  the  locality  where  the  work  is  performed  shall  be  paid  to  laborers,  workman, 
mechanics,  and  other  persons  so  employed  by  or  on  behalf  of  the  State  of  Kansas. 
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Thus,  in  1927,  Rep.  Bacon  did_  ngi  onainate  the  notion  that  a  contractor  should  be 
forbidden  from  destabilizing  and  degrading  local  labor  standards.  Rather,  Rep.  Bacon's 
legislation  was  an  outgrowth  of  efforts  across  the  nation  to  stabilize  local  wage  rates  and 
protect  local  contractors.^ 

B.        The  Original  Davis-Bacon  Act  Did  Not  Have  a  Discriminatory  Purpose 

To  support  its  claim  that  the  purpose  of  the  Davis-Bacon  Act  was  to  exclude  black 
workers,  the  Cato  Institute  cites  only  a  few  phrases,  taken  completely  out-of-context  from 
the  voluminous  hearings  and  debates  on  Davis-Bacon  between  1927  and  1935. 
Significantly,  none  of  the  remarks  cited  by  tho  Cato  Institute  are  by  the  law's  sponsors, 
and  are  thus  of  no  value  in  interpreting  the  purpose  of  the  Act'  In  fact,  there  is 
absolutely  no  support  in  the  legislative  history  of  the  Act  for  the  Cato  Institute's  charge 
that  exclusion  of  African-Americans  from  federal  projects  was  a  'goal  of  the  sponsors.' 
And  the  handful  of  remarks  that  the  Cato  Institute  cites  are  selectively  manipulated  to 
grossly  distort  the  legislative  record. 

For  example,  the  Cato  Institute  relies  on  the  remark  made  by  Rep.  Upshaw  (D-Ga.) 
in  1927  when  Rep.  Bacon  discussed  the  previously  mentioned  Veterans'  Bureau  hospital 
in  his  distnct.  Rep.  Upshaw  said  to  Rep.  Bacon,  'You  will  not  think  that  a  southern  man 
is  more  than  human  if  he  smiles  over  the  fact  of  your  reaction  to  that  real  problem  you 
are  confronted  with  in  any  community  with  a  superabundance  or  large  aggregation  of 
negro  labor.''  The  Cato  Institute  fails  to  note  that  Rep.  Upshaw  was  a  lame-duck  at  the 
time  he  made  that  remark,  having  been  defeated  in  his  bid  for  renomination  in  1926,  and 
that  he  left  office  almost  four  years  before  the  Davis-Bacon  Act  was  passed.^  Thus,  Rep. 
Upshaw  was  no  supporter  of  the  Davis-Bacon  Act  and,  moreover,  he  was  not  even  a 
member  of  Congress  when  it  was  debated  and  passed. 

Even  more  importantly,  the  Cato  Institute  conspicuously  fails  to  mention  that  Rep. 
Upshaw's  racist  insinuations  were  immediately  and  soundly  rejected  by  Rep.  Bacon,  the 
sponsor  of  the  Davis-Bacon  Act.  Stating  that  migratory  workers  of  all  races  were  being 
brought  in  to  work  on  the  hospital,  and  replying  that  the  race  of  the  out-of-state  workers 
was  of  no  import,  Rep.  Bacon  responded  to  Rep.  Upshaw: 

MR.  BACON.  I  just  merely  mention  that  fact  because  that  was  the  fact  in  this 
particular  case,  but  the  same  thing  would  be  true  if  you  should  bring  in  a 
lot  of  Mexican  laborers  or  if  you  brought  in  any  nonunion  laborers  from  any 
other  State  .  .  .  In  the  case  that  I  cite  the  contractor  has  also  brought  in 
skilled  nonunion  labor  from  the  South  to  do  this  work,  some  of  them 
negroes  and  some  of  them  white,  but  all  of  them  are  being  paid  very  much 
less  than  the  wage  scale  prevailing  in  New  York  State  .  .  .  .' 

Thus,  the  Cato  Institute  tries  to  paint  Rep.  Bacon  as  a  racist  by  quoting  the  remarks 
of  Rep.  Upshaw,  and  leaving  out  the  response  of  Rep.  Bacon.  In  so  doing,  the  Ceto 
Institute  has  engaged  in  a  purposeful  distortion  of  the  legislative  history  of  the  Davis- 
Bacon  Act.  When  one  reviews  the  overall  history  of  the  Act,  as  opposed  to  the  isolated 
and  out-of-context  remarks  cited  by  the  Cato  Institute,  it  becomes  absolutely  clear  that 
the  Cato  Institute  has  misrepresented  the  purpose  of  the  law. 

C.        The  Purpose  of  the  Davis-Bacon  Act  Was  to  Protect  Workers  of  All 
Races 

The  true  purpose  of  the  Davis-Bacon  Act  was,  in  fact,  to  'give  local  labor  and  the 
local  contractor  a  fair  opportunity"  to  participate  in  federal  construction  projects.'"'  The 
roots  of  Davis-Bacon  are  solidly  in  the  Republican  Party  and  northern  -  not  southern  'Jim 
Crow"  -  support,  including  the  support  of  contractors.  Rep.  Bacon,  a  banker  from  New 
York,  first  introduced  a  bill  in  1927  to  require  that  local  prevailing  wage  standards  be  met 
on  federal  construction  projects.  James  J.  Davis,  Secretary  of  Labor  under  Presidents 
Harding.  Coolidge  and  Hoover  was  elected  as  a  Republican  Senator  from  Pennsytvania 
in  1930.  Shortly  thereafter,  Sen.  Davis  introduced  a  companion  prevailing  wage  bill  in  the 
Senate. 
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Support  of  the  legislation  was  solid  and  widespread.  In  1931.  ttie  Secretary  of 
Labor  Assistant  Secretary  of  War  and  Acting  Supen/ising  Architect  all  appeared  at 
hearings  to  support  the  bill.''  Contractors  also  supported  the  idea  of  protecung  local 
standards  as  many  were  being  forced  to  stand  by  and  watch  as  fly-by-night  contractors 
underbid  local  employers  by  paying  far  below  the  areas  wage  rate.  Clearly,  the  law  was 
as  concerned  with  protecting  the  local  contractor  as  it  was  with  protecting  and  stabilizing 
local  wage  rates.  Fair  contractors  realized  the  two  purposes  went  'hand-in-glove'  with 
one  another. 

Congress  also  recognized  that  both  workers  and  contractors  were  seeing  their 
uuponunities  stolen  by  a  'selfish  group  of  contractors"  who  disregarded  local  standards 
and  underbid  local  community-based  contractors.  Congress  was  concerned  that  local 
contractors  anc  local  wage  earners,  who  were  contributors  to  their  community's  tax  base, 
were  being  deprived  of  the  economic  benefits  associated  with  the  construction  of 
federally  assisted  projects  in  their  own  communities. "  The  law.  in  the  words  of  Sen. 
Davis,  was  designed  to  remedy  the  situation  and  'give  a  square  deal  to  all.''^ 

The  Cato  Institute  asks  us  to  believe  that  the  Act's  many  supporters  were  using 
racist  code  words  for  black  labor  when  they  described  the  underlying  problem  to  be  the 
use  of  "cheap',  'imported",  'transient",  'migratory'  and  'itinerant"  labor  to  undermine  local 
labor  standards.  But  the  record  reveals  that  Rep.  Bacon  and  other  supporters  were 
concerned  about  any  degradation  of  local  labor  standards  by  low-wage  workers  brought 
from  outside  the  locality,  without  regard  to  whether  the  'itineranf  workers  were  black  or 
white  workers.  For  example.  Rep.  Connery  of  Massachusetts  described  a  hospital  in 
Vermont  built  by  a  contractor  who  'brought  in  people  from  out  West .  .  .  at  wages  very 
much  below  the  prevailing  scale  of  union  wages  in  Vennont,'  and  a  post  office  in  St. 
Louis  constructed  by  a  contractor  who  'brings  in  labor  from  South  Dakota.''* 

The  Cato  Institute  would  also  have  us  believe  that  the  only  contractors  whose 
practices  the  Act  was  intended  to  prevent  were  southem  contractors  who  employed  black 
workers.  Again,  the  legislative  record  demonstrates  that  this  simply  was  not  the  case. 
In  testifying  in  support  of  the  original  legislation  in  1931.  William  Green,  president  of  the 
American  Federation  of  Labor,  presented  documentation  about  complaints  he  received 
from  1 6  areas  around  the  country.  His  testimony  makes  it  quite  clear  that  the  contractors 
who  presented  problems  were  not  just  southem  'invaders'  of  the  north.  For  example,  one 
complaint  involved  a  contractor  from  Des  Moines  on  a  project  in  Arkansas.  Another  dealt 
with  a  Louisville  contractor  on  a  post  office  facility  in  the  same  city.  Others  involvea  a 
Texas  contractor  on  an  El  Paso  project;  a  New  York  City  contractor  on  a  Utica,  New  York 
project;  and  a  Pennsylvania  contractor  on  a  New  Jersey  project.'^ 

The  Davis-Bacon  Act  was  not  only  intended  to  stabilize  local  wage  rates  and  labor 
standards  for  local  wage  earners  and  local  contractors,  but  also  was  intended  to  help 
migratory  workers  by  preventing  unsavory  contractors  from  exploiting  them. 
Representative  LaGuardia  (R  -  Progressive  -  N.Y.)  appreciated  the  fact  that  the  Act  would 
help  all  workers.  As  Rep.  LaGuardia  stated.  '[t]he  unfair  and  unethical  contractor 
however,  after  getting  the  contract  and  being  paid  on  such  basis,  tums  around  and 
imports  labor  from  other  localities  at  low  and  reduced  prices,  not  only  exploiting  his  own^ 
workers,  but  all  to  the  discrimination  and  disadvantage  of  labor  living  in  that  vicinity.'' 
After  witnessing  the  very  project  which  the  Cato  Institute  alleges  gave  rise  to  the  Act,  Rep. 
LaGuardia  further  stated: 

I  saw  with  my  own  eyes  the  labor  that  [the  contractor]  imported  there  from 
the  South  and  the  conditions  under  which  they  were  working.  These 
unfortunate  men  were  huddled  in  shacks  living  under  the  most  wretched 
conditions  and  being  paid  wages  far  below  the  standard.  These 
unfortunate  men  were  being  exploited  by  the  contractor. 

Clearly,  the  Davis-Bacon  Act  was  not  designed  to  discriminate  against  minority 
construction  workers.   Rather  it  was  implemented  to  protect  all  workers,  be  they  white, 


101 

black  or  any  other  race.  Moreover,  the  Act  sought  to  protect  and  stabilize  labor  standards 
to  aid  local  communities  and  contractors  who  were  having  their  areas  raided  by  a  select 
group  of  unscrupulous  contractors.  In  suggesting  that  Davis-Bacon  was  enacted  for  a 
discriminatory  purpose,  the  Cato  Institute  has  deliberately  turned  a  blind  eye  to  the  law's 
true  intentions.  Indeed,  if  the  Davis-Bacon  Act  were  repealed,  as  the  Cato  Institute  urges, 
then  today's  construction  workers  would  risk  sharing  the  fate  of  the  unfortunate  persons, 
black  and  white,  who  were  employed  by  the  infamous  Alabama  contractor  in  New  York 
in  1927  -  ail  could  be  paid  wages  far  below  the  standard  and  all  could  be  exploited. 

In  sum,  the  legislative  record  demonstrates  that  Davis-Bacon  was  enacted  to  save 
all  construction  workers,  including  minority  employees,  from  abusive  practices  by 
mandating  that  a  fair  and  livable  wage  be  paid  to  every  worker. 

III.        THE  DAVIS-BACON  ACT  BENEFITS  MINORITY  CONSTRUCTION 
WORKERS  TODAY 

A.   The  Davis-Bacon  Act  Does  Not  Reduce  Minority  Employment 

The  Cato  Institute  also  charges  that  the  Davis-Bacon  Act  reduces  employment 
opportunities  for  present-day  minority  construction  workers.  But  an  examination  of  the 
economic  realities  facing  construction  workers  today  shows  that  the  Cato  Institute  is 
engaging  in  a  hollow  rhetorical  assault  upon  the  Act. 

The  Davis-Bacon  Act  erects  no  barrier  to  the  employment  of  minorities.  It  does 
nothing  to  exclude  from  federal  jobs  those  contractors,  either  union  or  non-union,  that 
employ  minority  construction  workers.  It  simply  requires  that  those  contractors  pay  all 
their  employees,  including  minority  employees,  wages  that  are  no  less  than  the  locally 
prevailing  wages.  Thus,  far  from  being  discriminatory,  the  Davis-Bacon  Act  mandates 
equal  and  fair  treatment  of  all  employees. 

According  to  the  Cato  Institute,  the  prevailing  wage  requirement  hurts  minority 
workers  because  if  a  contractor  is  required  to  pay  a  prevailing  wage  to  its  employees,  it 
will  not  hire  minorities.  The  gist  of  the  Cato  Institute's  argument  is  that  contractors 
cannot,  and  should  not,  be  expected  to  pay  prevailing  wages  to  minority  workers.  The 
unstated  assumption  behind  that  argument  is  that  minority  construction  workers  do  not 
deserve  to  be  paid  the  same  prevailing  wage  as  their  white  counterparts.  That  racist 
assumption  lies  at  the  core  of  the  Cato  Institute's  argument. 

The  Cato  Institute  tries  to  veil  its  racist  premise  with  economic  jargon,  contending 
that  prevailing  wages  bid  minorities  out  of  the  labor  market  because  minority  construction 
employees  are  'unskilled.'  The  labeling  of  minority  employees  as  'unskilled'  is  itself 
offensive  and  racist.  It  also  is  reminiscent  of  the  discriminatory  practice  of 
underclassifying  workers  (often  minorities)  into  lower  skilled  job  categories  (i.e.  'helpers') 
to  justify  the  payment  of  lower  wages,  even  though  the  workers  actually  perform  more 
highly  skilled  work.  '* 

The  Cato  Institute  claims  that  unskilled  minority  workers  cannot  gain  employment  on 
projects  subject  to  the  Davis-Bacon  Act.  This  is  a  bald-faced  lie.  Since  1935  and 
continuing  to  the  present,  the  Labor  Department  has  continuously  issued  prevailing  wage 
determinations  for  skilled,  unskilled  and  semi-skilled  laborers'  classifications.  For 
example,  the  'General  Wage  Determinations  Issued  under  the  Davis-Bacon  and  Related 
Acts'^'  establishes  the  job  classifications  for  laborers  on  Davis-Bacon  projects  in 
counties  in  all  fifty  states.  And  who  are  these  workers  employed  daily  on  thousands  of 
federal  constnjction  contracts  subject  to  the  Davis-Bacon  Act?  They  are  in  large  part 
minority  workers,  whether  they  be  African-American,  Hispanic  or  Native  American.'° 

Dr.  John  Dunlop,  former  Secretary  of  Labor  under  President  Ford  and  the  nation's 
preeminent  construction  industry  economist,  has  described  how  the  Davis-Bacon  Act  is 
integral  to  the  continued  employment  of  these  minority  laborers  on  federal  construction. 
For  example,  he  states  that  under  the  auspices  of  the  Laborers'-Associated  General 
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Contractors  Educational  and  Training  Fund,  31. 91 3  construction  laborers  received  training 
in  1989  from  73  local  training  funds.  Forty  percent  (40%)  of  these  Laborers'  trainees 
were  minority  and  female  workers.^'  These  are  the  minority  and  female  workers  who 
have  gone  on  to  employment  in  jobs  protected  by  the  Davis-Bacon  Act  If  the  Cato 
Institute  has  its  way  and  Davis-Bacon  is  repealed,  it  is  these  minority  workers  who  will 
face  either  job  loss  or  an  immediate  reduction  in  wages  and  fringe  benefits." 

We  believe  it  is  Dr.  Dunlop,  and  not  the  Cato  Institute,  who  understands  the  effects 
of  Davis-Bacon  on  minority  workers.  And  the  Cato  Institute  offers  vinualty  no  proof  to 
back  up  its  claims.  The  Cato  Institute  does  not  cite  any  statistical  evidence  showing  that 
Davis-Bacon  reduces  minority  employment,  but  relies  only  on  conclusory  statements 
made  by  those  supporting  repeal  of  the  Davis-Bacon  Act  more  than  a  decade  ago.  The 
Cato  Institute  fails  to  provide  any  evidence  that  employment  of  minority  construction 
workers  on  projects  covered  by  the  Davis-Bacon  Act  is  disproportionately  low.  or  any 
proof  that  the  employment  of  minorities  on  such  projects  is  lower  than  it  would  be  if  the 
law  were  not  in  effect. 

In  fact,  data  gathered  by  the  Department  of  Labor  indicates  that  tlie  Davis-Bacon 
Act  does  not  reduce  minority  employment.  According  to  reports  submitted  by 
construction  employers  to  the  Office  of  Federal  Contract  Compliance  Programs  in 
1991."  the  percentage  of  minorities  employed  by  contractors  on  federally  funded 
projects  (20. 12%)  was  nearly  identical  to  the  percentage  of  minorities  employed  on  non- 
federal projects  (20.56%)."  And,  for  classifications  covered  by  the  Davis-Bacon  Act  - 
craftworkers.  operators  and  laborers  -  the  percentage  of  minorities  employed  by  federal 
contractors  was  higher  than  the  percentage  of  minorities  employed  by  contractors  who 


were  not  working  on  federally  funded  projects: 
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41.18 
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These  statistics  bety  the  Cato  Institute 's  assertion  that  the  Davis-Bacon  Act  has  a  negative 
effect  on  minority  employment 

Lacking  direct  evidence  that  Davis-Bacon  has  an  adverse  effect  on  minority 
employment,  the  Cato  Institute  attempts  to  provo  its  point  by  asserting  that  minority 
employment  is  higher  in  non-union  than  union  construction.  Its  sole  source  for  this 
charge  is  Dr.  Armand  Thieblot.  a  long-time  opponent  of  the  Davis-Bacon  Act  who  has 
devoted  much  of  his  career  to  its  repeal.^'  And.  not  surprisingly,  the  Cato  Institute  fails 
to  provide  any  data  on  minority  employment  to  back  up  this  claim  as  well.  The  available 
evidence  contradicts  the  Cato  Institute's  assertion:  according  to  data  from  the  U.S. 
Department  of  Labor's  Bureau  of  Apprenticeship  and  Training  (BAT),  minority  participation 
in  union  apprenticeship  programs  is  consistently  higher  than  minority  participation  in  non- 
union programs." 

The  same  data  reveals  that  the  drop-out  rate  of  minorities  from  apprenticeship 
programs  is  much  lower  in  union  programs  than  it  is  in  non-union  programs." 
Academic  experts  reach  the  same  conclusion.  In  their  book  Union  and  Open-Shoo 
Construction.  Dr.  Clinton  C.  Bourden  of  Harvard  University  and  Dr.  Raymond  E.  Levit  of 
MIT  examined  the  relative  degrees  of  minority  entry  into  the  construction  industry  through 
the  union  and  non-union  sectors,  end  found  that  '[tabjulation  from  data  show  that  minority 
participation,  both  in  terms  of  percentages  and  absolute  numbers,  is  substantially  higher 
in  union  programs."^ 
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Moreover,  the  Davis-Bacon  Act  does  nothing  to  require  the  use  of  union  rather 
than  non-union  contractors  on  federal  projects,  and  a  significant  percentage  of  the  work 
on  such  projects  is  performed  by  non-union  contractors  and  employees.  It  comes  as  no 
surprise,  however,  that  the  Cato  Institute  tnes  to  equate  Davis-Bacon  coverage  with  union 
status:  that  misleading  ploy  has  long  been  favored  by  Davis-Bacon  foes.'°  The  tactic 
ignores  the  simple  fact  that  the  Davis-Bacon  Act  protects  all  workers,  whether  or  not  they 
belong  to  a  union.'^ 

B.        The  Davis-Bacon  Act  Protects  Mhorfty  Construction  Workers  From 
Exploitation  and  Waae-Cuttlna 

The  protections  provided  by  the  Davis-Bacon  Act  are  urgently  needed  by  America's 
construction  workers.  The  nature  of  the  construction  industry,  and  the  special 
characteristics  of  the  government  contracting  process,  make  construction  workers  on 
government  projects  particularly  susceptible  to  wage-cutting  competition. 

The  construction  industry  is  intensely  competitive.  There  are  hundreds  of 
thousands  of  contractors,  mainly  small  business  ventures,  competing  forwork  on  federally 
funded  projects.''  Because  it  is  relatively  easy  to  go  into  business  as  a  contractor,  firms 
often  enter  the  market  to  compete  for  work  on  a  particular  project."  In  the  case  of 
government  contracts,  the  government  is  required  by  law  to  award  the  contract  to  the 
lowest  bidder,  with  a  few  exceptions.  Consequently,  the  pressure  on  contractors  to 
minimize  their  costs  is  enormous.^  And,  because  the  employer  in  the  construction 
industry  has  little  control  over  most  of  its  major  costs,  such  as  land,  materials,  equipment, 
and  interest  payments,  the  cost-cutting  is  invariably  directed  at  wages  and  other  labor 
costs. 

Unfortunately,  construction  workers  are  in  a  poor  position  to  resist  these  wage- 
cutting  pressures.  Construction  employees  have  virtually  no  job  security,  as  they  rarely 
form  the  kind  of  long-term  employment  relationship  that  is  the  norm  in  most  other 
industries.  Instead,  they  are  hired  only  for  the  duration  of  a  particular  project,  and  must 
look  for  a  new  employer  when  that  project  is  finished.'^  Employment  in  construction 
fluctuates  widely  depending  on  the  season,  the  economy,  and  various  other 
circumstances, ''  and  construction  workers  face  unemployment  rates  that  are  persistently 
high.'^  For  all  of  these  reasons,  there  is  a  perpetual  pool  of  unemployed  construction 
workers  competing  for  available  jobs.  And  because  of  their  desperate  circumstances, 
unemployed  construction  workers  can  be  induced  to  go  wherever  the  jobs  are,  and  to 
work  at  virtually  any  price. 

Under  these  conditions,  the  offer  of  work  can  be  and  is  used  to  drive  down  wage 
levels.'"  Without  the  minimum  wage  floor  provided  by  Davis-Bacon,  all  contractors 
would  be  forced  to  bid  down  the  price  of  labor  to  match  the  lowest  common 
denominator.  Then  federally-funded  construction  contracts  would  destroy  locally 
prevailing  wage  structures  as  contracts  would  be  awarded  to  the  lowest  bidders  -  the 
contractors  who  pay  the  lowest  wages  to  the  most  desperate  and  least  skilled  workers. 

The  protections  provided  by  the  Davis-Bacon  Act  to  wages  and  benefits  are 
especially  important  to  minority  employees.  As  former  Secretary  of  Labor,  and  respected 
labor  economist,  Ray  /Marshall  has  observed,  '[t}he  workers  most  often  victimized  by 
unscrupulous  contractors  are  the  minority  workers,  whether  he  or  she  is  Black,  Hispanic, 
a  native  American  or  an  undocumented  worker  .  .  .  Davis-Bacon  is  an  integral  part  of 
ensuring  a  decent  life  for  the  hardworking  men  and  women  in  the  construction 

industry.""  Similarly,  Norman  Hill,  President  of  the  A.  Philip  Randolph  Institute,  has 
concluded  that  minority  workers  are  'particularly  vulnerable  to  exploitation  such  as  the 
wage-cutting  practices  which  the  Davis-Bacon  Act  of  1931  is  designed  to  prohibit.'*^ 

Given  its  extremist  ideological  bent,  the  Cato  Institute  would  probably  deny  that 
there  is  such  a  thing  as  exploitation  of  workers,  but  America's  construction  workers  know 
better.  Even  with  the  Davis-Bacon  Act  in  place,  exploitation  of  minority  workers  goes  on 
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today  by  dishonest  contractors.  For  example,  testimony  submitted  by  a  Department  of 
Labor  official  to  the  Senate  Subcommittee  on  Labor  contained  a  vivid  description  of  just 
how  Davis-Bacon  violations  can  have  a  particularly  harsh  impact  on  minority  workers: 

Violations  continue  to  mount  as  unscrupulous  contractors  come  on  the 
scene  and  old  contractors  take  more  chances  and  become  more  inventive 
in  their  efforts  to  evade  the  requirements  of  the  Act.  Outright  falsification 
and  concealment  is  still  found  in  many  cases. 

[One]  case  that  involved  many  forms  of  cheating  employees  was  a  firm 
which  took  the  easy  route  of  employing  primarily  undocumented  workers. 
These  workers  will  not  complain.  They  represent  an  ideal  work  force  for 
those  who  would  exploit  labor  on  government  jobs  .  .  .  This  subcontract 
was  for  the  fabrication,  transponation,  and  installation  of  bridge  railing  on 
a  bridge  across  the  Potomac  River.  The  company  employed 
undocumented  workers  at  rates  of  $10.00  per  day  plus  food  and  lodging 
for  work  days  of  7  to  10  hours  daily,  6  and  7  days  a  week.  It  should  be 
noted  that  this  contractor  is  transporting  many  undocumented  aliens  from 
the  South  Texas  area  where  wage  rates  are  lower,  to  the  Washington,  D.C. 
area  with  higher  prevailing  wage  rates  .  .  . 

[One]  Arkansas  contractor  was  found  owing  $7,000  in  back  wages  to 
employees.  Payrolls  were  falsified  to  show  compliance . . .  The  employees 
were  all  black  and  another  example  of  a  group  exploited  by  an 
unscrupulous  employer.*^ 

If  the  protections  of  the  Davis-Bacon  Act  were  removed,  many  more  minority 
workers  would  face  this  type  of  exploitation.  And  all  construction  workers,  including  all 
minority  constmction  workers,  would  be  forced  to  accept  lower  wages  and  reduced  or 
no  benefits  when  working  on  federal  construction  projects."'  To  claim,  as  does  the 
Cato  Institute,  that  reducing  the  wages  and  benefits  of  minority  workers  is  somehow  in 
their  best  interest  is  ludicrous,  and  smacks  of  the  worst  sort  of  racism  and  paternalism. 

Unlike  the  Cato  Institute,  minorities  recognize  that  their  interests  are  sen/ed  by  the 
preservation  of  the  Davis-Bacon  Act.  For  example,  many  representatives  of  the  African- 
American  community  have  supported  Davis-Bacon  because  of  its  role  in  protecting 
minority  workers.  As  noted  earlier,  Norman  Hill,  President  of  the  A.  Philip  Randolph 
Institute,  has  acknowledged  the  importance  of  Davis-Bacon  in  preventing  exploitation  of 
minority  construction  workers.'"  Similarly,  Rep.  Augustus  Hawkins,  former  Chairman  of 
the  House  Education  and  Labor  Committee,  has  been  a  leading  supporter  of  the  Davis- 
Bacon  Act,  hailing  it  as  'vital  worker  protection."*" 

Significantly,  Rep.  Hawkins  also  has  described  the  current  role  of  Davis-Bacon  in 
protecting  workers  in  much  the  same  way  as  Rep.  Bacon  and  others  did  in  1931.  He  has 
stated: 

I  think  we  should  understand  how  Davis-Bacon  actually  operates  .  .  . 
[SJuddenty,  you  are  faced  with  a  contractor  who  comes  in.  bids  on  a 
contract,  based  on  lower  wages  paid  its  Itinerant  workers,  and  ignores 
equity,  and  the  moral  responsibility  to  your  community.  They  could  have 
come  from  thousands  of  miles  away  In  order  to  underbid  your  local 
people.  Now  this  results,  as  has  been  stated  In  the  past.  In  very 
shoddy  construction  work.  Now  maybe  it  won't  appear  in  the  first  few 
years,  but  over  the  life  of  the  construction,  shoddy  workmanship  will  be 
revealed.  It  was  to  prevent  such  practices  that  Davis-Bacon  was  started  in 
the  first  place  back  in  the  iQSO's."^ 

As  this  passage  demonstrates,  Rep.  Hawkins  clearly  does  not  believe  that 
"itinerant"  labor  is  a  racist  code  word  or  that  the  original  purpose  of  the  Davis-Bacon  Act 
was  to  prevent  black  employment  on  federal  construction  jobs. 
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Similarly,  in  a  debate  on  a  bill  to  weaken  Davis-Bacon,  Rep.  Bill  Clay  of  Missouri, 
a  long-time  member  of  Congress  and  fomner  Chaimnan  of  the  House  Subcommittee  on 
Labor-Management  Relations,  described  how  Davis-Bacon  is  particularly  critical  in 
protecting  minority  worl<ers: 

One  of  the  myths  about  the  Davis-Bacon  Act  is  that  it  only  protects  highly 
paid  construction  workers  .  .  .  This  proposal  [to  weaken  Oav/s-SaconJ 
would  cause  serious  problems  for  minority  and  lower  paid  construction 
workers  . .  .  This  [bill]  would  severely  limit  the  employntertt  standards 
and  opportunities  of  the  segment  of  the  construction  work  force  which 
is  largely  composed  of  minority  members . . .  It  is  clear  that  [this  bill]  will 
limit  training  of  young  workers  and  have  a  devastating  impact  on  the  living 
standard  of  minority  construction  laborers  -  many  of  whom  now  struggle  to 
maintain  a  decent  standard  of  living  at  backbreaking  and  dangerous 
work.*" 

Like  these  distinguished  African-Americans,  leading  organizations  representing 
minorities  and  women  support  Davis-Bacon.  The  NAACP,  the  National  Women's  Political 
Caucus,  the  Navaio  Tribal  Council,  and  the  Mexican  American  Unity  Council  have  all 
expressly  endorsed  the  Davis-Bacon  Act.*^  The  Cato  Institute's  cavalier  dismissaJ  of  the 
opinions  of  minority  group  representatives  and  organizations,  as  if  it  knows  better  than 
they  what  is  best  for  minority  workers,  is  yet  another  example  of  its  patronizing  and  racist 
attitude. 

In  sum,  as  is  widely  recognized  by  those  who,  unlike  the  Cato  Institute,  truly  have 
the  interests  of  minority  workers  in  mind,  the  Davis-Bacon  Act  benefits  minority 
construction  workers  by  ensuring  that  they  are  paid  fair  and  decent  wages  and  fringe 
benefits  when  they  work  on  federal  projects.*^ 

C.        The  Davis-Bacon  Act  Benefits  Minorttv  Construction 
Workers  by  Providing  the  Framework  Within  Which  the 
Nation's  Apprenticeship  System  Has  Grown  and  Flourished 

The  General  Accounting  Office  (GAO)  has  found  that  the  'major  incentive  for 
construction  contractors  to  use  apprentices  has  been  that  registered  apprentices  can  be 
paid  less  than  prevailing  rates  on  federally  funded  construction  projects  covered  by  the 
Davis-Bacon  Act.'*"  Davis-Bacon  is,  in  short,  the  underpinning  for  the  private 
apprenticeship  system  in  the  construction  industry. 

The  important  interplay  between  Davis-Bacon  and  the  growth  of  the  pnvate 
construction  apprenticeship  system  has  existed  since  the  1930's.  Under  the  1937 
National  Apprenticeship  Act,  a  mechanic  or  laborer  classified  as  an  apprentice  or  trainee 
can  be  paid  less  than  the  prevailing  wage  rate  on  a  project  covered  by  the  Davis-Bacon 
Act  if  he  or  she  is  enrolled  and  registered  in  a  legitimate  training  program  with  the  Labor 
Department's  Bureau  of  Apprenticeship  and  Training  (BAT)  or  a  state  agency  recognized 
by  the  BAT.  This  interplay  between  the  Davis-Bacon  Act  and  the  National  Apprenticeship 
Act  has  ensured  a  skill  base  that  has  produced  quality  and  safe  construction  on  federally- 
financed  and  assisted  public  buildings  and  public  works.  The  BAT-approved  joint  union- 
management  apprenticeship  programs  have  proved  for  more  than  a  half  century  their 
worth  in  providing  the  training  and  skill  development  our  nation  must  have.  Repeal  of  the 
Davis-Bacon  Act  would  permit  contractors  to  employ  unskilled  and  semi-skilled  workers 
on  projects  now  covered  by  the  Davis-Bacon  Act  without  registering  them  in 
apprenticeship  and  training  programs  approved  by  the  BAT  or  an  appropriate  state 
agency.^ 

Repeal  of  Davis-Bacon  and  the  resultant  erosion  of  the  apprenticeship  system  in 
the  construction  industry  would  have  a  terrible  impact  upon  minority  construction  workers 
because  of  the  'increase  [in]  access  of  minorities  to  the  jobs  and  apprenticeship'  in 
construction  since  the  1960's.^'   The  GAO  has  found  that  '[sjince  1973,  the  proportion 
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of  minorities  in  apprenticeship  programs  has  nsen  by  nearly  50  percent  to  22.5  percent 
of  apprentices  . . .  about  the  same  as  their  representation  in  the  labor  force  . . .  [By}  1990 
the  number  of  minority  apprentices  had  exceeded  the  previous  high  reached  in  1981."" 
And,  the  largest  number  of  civilian  minority  apprentices  are  found  in  construction  trades, 
including  carpenter  (22.3  percent  minority),  roofer  (38.2%);  painter  (28.9%),  operating 
engineer  (32.4%)  and  cement  mason  (48.1%)." 

Thus,  formal  apprenticeship  programs  are  now  the  premier  path  for  minority 
vi/orkers  into  skilled,  high  wage  jobs  in  construction.  That  fact  has  been  confirmed  by  Dr. 
John  Dunlop.  Based  on  his  in-depth  examinations  of  the  construction  industry,  Dr. 
Dunlop  has  stated: 

My  experience  teaches  that  formal  training  programs  are 
essential  to  recruit  and  train  minorities  tor  the  construction 
industry.  Indeed,  this  is  how  progress  has  been  made.  Over 
the  past  decade,  substantial  progress  has  been  made  in 
recruiting  minorities  and  now  women  to  the  ranks  of  the  trades 
and  also  in  placing  them  into  bona  fide  craft  apprentice 
programs.  That  system  deserves  the  support  of  our 
government.^ 

It  is  clear,  therefore,  that  repeal  of  the  Davis-Bacon  Act  would  destroy 
the  private  apprenticeship  system  in  the  construction  industry,  and 
consequently  would  wipe  out  the  decades  of  progress  made  by  minority 
workers  in  securing  high  wage,  skilled  construction  jobs  through  participation 
in  apprenticeship  programs. 

IV.  THE  SO-CALLED  'REFORMS'  OF  THE  REAGAN-BUSH  ERA 
WILL  DEPRESS  MINORITY  EMPLOYMENT  ON  FEDERAL 
CONSTRUCTION  PROJECTS 

The  Cato  Institute,  like  may  other  opponents  of  the  Davis-Bacon  Act, 
seeks  to  eviscerate  the  law  by  a  series  of  "reforms'  because  they  have  failed 
to  convince  Congress  to  repeal  the  Act.  The  leading  such  'reform',  begun  in 
the  Reagan-Bush  era,  was  the  introduction  of  low-wage  "helpers'  onto  federal 
construction  projects.  The  result  of  the  helper  'reform'  measure  is  to  provide 
contractors  a  source  of  cheap  labor  on  federal  construction  projects,  for 
whom  they  need  not  provide  training  that  would  allow  these  workers  to 
advance  up  the  skill  ladder. 

Dr.  Dunlop  has  studied  the  so-called  helper  'reform'  in  great  depth^ 
and  has  concluded  that  its  chief  victims  will  be  minority  construction 
workers.^  Dr.  Dunlop' s  examination  shows  that  weakening  the  Davis-Bacon 
Act  by  permitting  the  unregulated  employment  of  low-wage,  untrained 'helpers' 
on  federal  construction  projects  will  sharply  reduce  minority  employment  on 
these  projects: 

I  strongly  disagree  with  the  conclusion  that 
allowing   contractors    to    employ  the   helper 

classlflcatlonthroughoutthe entire  construction 
Industry  will  enhance  work  opportunities  for 
minorities  and  women....  Under  the  new  helper 
regulation,  it  is  my  opinion  that  minorities  and 
women  who  have  achieved  employment  in  the 
building  trades  and  are  currently  enrolled  in  bona 
fide  craft  apprenticeship  programs  will  be  replaced 
with  lower  paid  and  untrained  helpers  ...*' 
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Like  Dr.  Dunlop  and  many  other  neutrals  who  have  examined  this  Davis- 
Bacon  'reform".  United  States  District  Court  Judge  Harold  Greene  has 
described  how  the  use  of  'helpers'  will  harm  minority  employment:  'The 
[helper]  regulation  adopted  by  the  present  Secretary  [of  Labor  Raymond 
Donovan]  is  likely  to  have  the  effect  of  allowing  contractors  to  replace  higher 
wage  minority  laborers  with  lower  wage  minority  helpers."^  Judge  Greene 
refected  Secretary  Donovan's  argument  that  the  'helper"  reform  would  in  any 
way  advance  job  opportunities  for  women  and  minorities  and  specifically 
found  that  the  it  would  result  in  the  creation  of  a  'cheap'  classification  from 
which  such  workers  would  have  little  hope  of  escape.  Judge  Greene  stated: 

The  Secretary  defends  the  regulation  in  part  on  the 
ground  that  it  will  facilitate  non-formal  training  of 
women,  minorities,  and  young  workers.  .  .  .  In 
fact,  H  will  assign  members  of  such  groups  to 
the  lowest  classification  of  workers,  and  It  will 
likely  keep  them  there  on  a  permanent  or 
long-term  basis.^' 

Not  surprisingly  in  light  of  these  facts,  Congress  voted  three  times  in  the 
102d  Congress  alone  to  stop  the  Secretary  of  Labor  from  implementing  the 
helper  'reform'.'^  The  debates  from  these  votes  show  that  members  of 
Congress  share  the  view  that  this  'reform'  will  do  nothing  but  cost  African- 
Americans  decent  jobs,  good  pay,  benefits  and  training  opportunities.  For 
example.  Rep.  Craig  Washington  (D-Tx.)  obsen/ed  '^hat  construction  laborers 
are  the  largely  minority  and  female  component  of  the  construction  workforce 
.  .  .  [I]f  the  new  helper  class  is  now  used  .  .  .  [tjheir  wages  are  cut  and  they 
lose  health  care  coverage  .  .  .  [Cjontractors  can  now  simply  reclassify  these 
minority  and  female  laborers  as  helpers  and  cut  their  wages  and  eliminate  their 
fringe  benefits.""  The  debate  in  the  Senate  was  similar."'  Sen.  Tom  Harkin 
(D-la.)  stated  '[w]e  are  going  io  have  a  whole  subculture  of  helpers  with 
subminimum  wages,  low  wages  with  no  hope  of  getting  out  of  it."" 

In  an  earlier  vote  on  the  helper  'reform'  in  1988^.  Rep.  Bill  Clay 
pointed  out  that  the  'minority  members  of  Congress'  believe  that  the  helper 
rule  would  create  a  subclass  of  low  wage,  minority  workers  on  federal 
construction  projects: 

There  are  a  number  of  leading  minority 
members  of  Congress  who  specif icaliy  dispute 
that  the  new  helper  regulation  will  advance 
minority  employment ...  The  proposal  will  allow 
contractors  to  substitute  helpers  for  laborers  and 
pay  them  lower  wages  for  the  same  work  ...  It  is 
clear  that  the  Stenholm  helper  proposal  will  limit 
training  of  young  workers  and  have  a  devastating 
impact  on  the  living  standard  of  minority 
construction  laborers."^ 

Once  again,  while  the  Cato  Institute  may  believe  the  helper  'reform'  will 
advance  minority  employment,  African-American  representatrves  in  Congress, 
such  as  Rep.  Clay,  soundly  reject  that  view. 

V.         THE  DAVIS-BACON  ACT  DOES  NOT  INCREASE  FEDERAL 
CONSTRUCTION  COSTS 

Finally,  the  Cato  Institute  argues  that  the  Davis-Bacon  Act  costs  the 
federal  government  'billions  every  year....'  Like  other  critics,  the  Cato  Institute 
offers  no  sound  economic  analysis  to  support  this  claim.  It  is  not  surprising, 
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because  the  leading  construction  industry  economists  in  the  nation  have 
concluded  that  the  Davis-Bacon  Act  is  either  neutral  with  respect  to  costs  or 
that  repeal  of  the  Act  may  even  add  dollars  to  the  federal  budget  in  the  long- 
run. 

The  so-called  'studies'  of  Davis-Bacon's  impact  upon  federal  costs 
relied  upon  by  the  Act's  opponents  use  an  economic  methodology  that 
equates  wage  reductions  for  construction  workers  employed  on  federally- 
funded  construction  projects  with  a  dollar-for-dollar  savings  in  federal 
budgetary  outlays  for  that  construction  project.  Dr.  Bourdon  and  Dr.  Levitt 
have  described  such  an  approach  as  a  "crude  methodology."^  Dr.  Dunlop 
has  described  this  methodology  as  "a  simplistic  formulation  which  is  wanting 
from  an  economist's  point-of-view....''^ 

Why  do  leading  economists  such  as  Dr.  Dunlop  describe  these 
"studies'  as  'crude'  and  'simplistic'?  It  is  because  they  fall  to  take  into 
account,  as  Dr.  Dunlop  says,  the  'myriad"^'  factors  which  go  into  the  cost  of 
a  construction  project,  including  productivity  costs  arising  from  low-paid, 
lower-skilled  workers  who  take  longer  to  perform  their  work,  thereby  increasing 
overall  labor  costs.  The  productivity  factor  is  a  highly  significant  one  in  the 
labor-intensive  construction  industry  and  can  wipe  away  any  short-term  cost 
benefits  derived  from  lowered  wage  rates.  These  'crude'  studies  also  fail  to 
consider  that  if  low-wage  workers  are  utilized  on  federal  jobs,  an  increased 
number  of  highly-paid  supervisors  must  be  hired  to  supervise  these  workers. 
This  factor  also  drives  up  overall  construction  costs. 

Productivity  is  not  the  only  factor  ignored  by  these  'studies'  advanced 
by  the  Act's  opponents.  It  has  been  shown  that  when  Davis-Bacon  is  not 
enforced  or  is  not  applicable  to  a  federal  construction  project,  any  short-term 
savings  which  occur  from  a  reduction  in  wages  are  offset  later  on  because 
inferior  construction  leads  to  costly  long-term  maintenance,  repair  and 
reconstruction  of  the  public  work  or  building. 

Dr.  Dunlop' s  economic  analysis  concludes  that  Davis-Bacon  is  at  least 
'neutral  with  respect  to  costs'  because  of  the  productivity  differences  between 
high  and  low  wage  workers  and  the  resultant  cost  of  inferior  construction." 
He  has  stated: 

Its  [Department  of  Labor]  conclusion  was 
reached  by  use  of  a  simplistic  formulation 
which  is  wanting  from  an  economist's  point  of 
view  and  which  I  find  to  be  totally  insupport- 
able. Its  methodology  is  based  on  a  formula  which 
utterly  fails  to  take  into  account  many  of  the  real 
economic  factors  and  forces  which  contribute  to 
costs  on  a  construction  project.  It  appears  that  the 
Department  takes  the  current  wage  rates  and 
subtracts  them  from  the  savings  to  be  gained  by 
the  cheaper  rates....  fT]he  Department  multiplies 
that  wage  differentiation  ...  and  then  arrives  at 
some  projected  mathematical  savings....^° 

Dr.  Dunlop  further  states: 

[l]n  the  real  world  ...  the  speed  of  operations  is 
also  vital  to  costs  ...There  is  simply  no  sound  basis 
for  gratuitously  assuming  that  lower  wage  rates  in 
the  construction  industry  generally  mean  lower 
costs  to  the  public....^' 
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Many  other  studies  have  reached  the  same  conclusion  as  Dr.  Dunlop." 

In  addition  to  Dr.  Dunlop's  study,  other  studies  which  have  examined 
directly  the  factors  contributing  to  construction  costs  on  public  jobs  show  little 
if  any  correlation  between  overall  costs  on  prevailing  wage  jobs  and  higher 
wage  levels.  For  example,  one  study  examined  the  costs  of  construction  of 
new  secondary  schools  on  a  state-by-state  basis  and  ascertained  the  average 
cost  of  construction  per  classroom  In  new  secondary  schools  during  the 
period  1968  through  1974.  It  concluded  that  the  highest  costs  per  classroom 
were  not  necessarily  in  high-wage  states  with  prevailing  wage  laws.  For 
example,  California,  a  high  wage  state  with  a  prevailing  wage  law,  was 
seventeenth  from  the  bottom  in  costs.  Among  the  states  which  paid  more  for 
the  construction  of  new  secondary  schools  were  twelve  that  had  no  prevailing 
wage  laws  at  all. " 

.  Another  study,  using  1987-1990  data  from  the  Federal  Highway 
Administration,  examined  comparative  costs  on  federally-funded  highway 
construction.  That  study  shows  that  states  in  which  higher-wage  workers  are 
employed  to  construct  highways  pay  about  ten  percent  less  per  mile  in  total 
costs  even  though  they  pay  about  twenty  percent  higher  in  labor  costs  per 
mile.  This  result  was  attributable  to  lower  man-hours  per  mile  (14,810)  in 
higher  wage  states  compared  to  26,651  man-hours  per  mile  in  lower  waae 
states  -  or  a  44%  difference.^" 

Also,  a  comprehensive  analysis  of  the  impact  of  Davis-Bacon  was 
prepared  by  the  HUD  Inspector  General  and  reported  in  the  HUD  Audit  Report 
on  Monitoring  and  Enforcing  Labor  StandRrd'^  it  found  that  when  Davis-Bacon 
IS  not  enforced  on  federal  construction,  there  is  lost  revenue  in  unpaid  taxes 
and  higher  long-run  repair  and  maintenance  costs  due  to  the  original,  inferior 
construction  which  comes  from  using  low-wage,  untrained  workers.  It  found: 

...  [a]  direct  relationship  between  labor  standards 
violations  and  construction  deficiencies....  This 
systematic  cheating  is  costing  the  public  treasury 
hundreds  of  millions  of  dollars,  reducing  workers 
earnings,  and  driving  the  honest  contractor  out  of 
business  or  underground.  '* 

The  HUD  Audit  Report  also  demonstrates  the  relationship  of  inadequate 
Davis-Bacon  enforcement  to  poor  quality  construction: 

Competitive  bidding  frequently  results  in  use  of 
less  skilled  workers  paid  below  prevailing  wage 
rates  and  shortcut  construction  methods  leading  to 
poor  quality  work....  Direct  correlation  between 
labor  violations  and  poor  quality  construction 
on  17  projects  are  shown  In  Appendix  3.  On 
these    17   projects,    we    found    violations    and 

construction  deficiencies  in  the  same  construction 
trades. 

Poor  workmanship  quality,  in  our  opinion,  results 
from  use  of  inexperienced  or  unskilled  workers 
and  short  cut  construction  methods.  Roofing  short 
cuts  result  in  leaks  and  costly  roof  and  ceiling 
repairs.  While  short  cuts  in  painting  may  not  be  as 
serious,  it  does  require  future  maintenance 
expense    by   requiring   repainting   sooner  than 
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anticipated.  Electrical  short  cut  deficiencies  are 
not  as  readily  detected  but  may  lead  to  serious 
problems  such  as  fires  and  shocks....  Poor  quality 
work  leads  to  excessive  maintenance  costs  and 
increased  nsk  of  defaults  and  foreclosures." 

In  contrast  to  Dr.  Dunlop's  conclusions  are  three  papers  of  the 
Congressional  Budget  Office  (CBO)  which  examined  vanous  options  for 
modifying  the  Davis-Bacon  Act  and  attempted  to  estimate  their  impact  on  the 
Federal  budget.  The  original  T983  CBO  paper,  while  maintaining  that  'an 
assessment  of  costs  against  benefits  must  under-lie  [sic]  any  possible 
legislative  action  on  Davis-Bacon"  nevertheless  focused  its  attention  primarily 
on  Federal  budgetary  costs  issues  rather  than  attempting  to  quantify  both 
costs  and  benefits  associated  with  the  Davis-Bacon  Act.^' 

In  an  exhaustive  analysis  of  the  first  two  CBO  estimates,  the  Preliminary 
Review  of  Congressional  Budget  Office  (CBO)  Cost  Estimates  of  the  Davis- 
Bacon  Act.  Workplace  Economics,  Inc.  (1986),  concluded  that  the  CBO 
papers  are  wholly  inadequate  as  a  basis  to  conclude  that  repeal  of  Davis- 
Bacon  will,  in  fact,  save  the  taxpayer  money.   It  found: 

o  The  1983  and  1986  CBO  estimates  fail  to  produce 

a  full  and  accurate  cost-benefit  accounting  of  the 
impact  of  Davis-Bacon  standards.  Neither  ell  the 
direct  nor  all  the  indirect  benefits  of  the  legislation 
were  measured,  such  as  positive  regional  income 
multiplier  effects,  the  impact  of  the  Act  on  the 
quality  of  construction  and  the  Act's  role  in  aiding 
the  recruitment  and  training  of  skilled  labor; 

o  The  1983  and  1986  CBO  estimates  refy  in  large 

part  on  a  1982  Department  of  Labor  (DOL)  analysis 
which  was  marked  by  significant  shortcomings  in 
that  it  failed  to   provide   any  quantification   of 

possible  offsets  to  the  purported  cost  savings, 
such  as  offsets  that  may  be  associated  with  a 
decline  in  apprenticeship  programs. 

0  The  CBO  failed  to  take  into  account  that  fewer 

apprenticeship  programs  will  either  add  to  the  cost 
of  training  workers  or,  without  employer-provided 
training,  will  result  in  a  long  term  shortage  of 
skilled  craftsmen.  Fev/er  apprenticeship  programs 
will  also  result  in  the  social  cost  of  fewer  women 
and  minority  craft  workers  being  trained.  None  of 
these  potential  offsets  were  quantified  by  either  the 
DOL  or  the  CBO. 

o  The    1983   and    1986   CBO   estimates   failed  to 

provide  any  offsets  for  productivity  differences 
associated  with  higher  versus  low  wage 
workers/' 

The  Preliminary  Review  of  Congressional  Budget  Office  (CBO)  Cost 
Estimates  of  the  Davis-Bacon  Act  also  describes  how  the  positive  multiplier 
stimulus  on  local  economies  provided  by  spending  generated  by  construction 
workers  employed  on  federal  contracts  was  not  addressed  by  the  CBO. 
Indeed,  despite  CBO's  concern  for  the  impact  of  Davis-Bacon  on  the  federal 
budget,  no  effon  was  made  to  assess  the  negative  tax  revenue  implications  at 
both  the  federal  and  local  levels  of  reductions  in  Davis-Bacon  outlays.^' 
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In  the  CBO's  most  recent  congressional  testimony,  it  made  no  attempt 
to  cure  the  defects  of  its  previous  M'o  studies  and  even  conceded  that 
"[h]igher  wage  rates  do  not  necessarily  increase  costs....  [I]f  these  differences 
in  wages  were  offset  by  hiring  more  skilled  and  productive  workers,  no 
additional  construction  costs  would  result."^ 

Congress  has  been  persuaded  for  the  last  fifteen  years  that  repeal  of 
the  Davis-Bacon  Act  would  not  result  in  a  reduction  of  federal  budgetary 
outlays  for  federal  construction  projects.  As  Rep.  Hawkins  has  argued  so  well, 
the  claim  that  the  Davis-Bacon  Act  increases  costs  on  federally-funded 
construction  is  based  upon  "imaginary  savings.'  He  has  stated: 

This  Imaginary  savings  Is  something  that  Is 
clearly  an  Illusion.  No  study  has  really 
considered  all  of  the  operations  In  terms  of  cost 
overruns,  of  the  under-handed  practices 
engaged  in  the  construction  Industry  by  fly  by 
night  operators  who  move  into  your  community 
where  your  local  people,  your  local  business 
people  and  your  local  wage  earners  have 
combined  to  establish  a  local  wage  level. 


Now  is  this  a  service  to  the  taxpayers  or  is  it  a  cost 
to  that  community  and  a  cost  to  the  Federal 
Government?  I  think  that  in  talking  about  so-called 
savings  we  ignore  the  fact  that  this  type  of  practice 
would  prevail.  So  what  is  the  opposition  [to  Davis- 
Bacon]  about  today?  It  is  to  help  these  fly-by-night 
operators  operating  on  the  basis  of  greed  against 
responsible  construction  work."^ 


VI.    CONCLUSION 

The  Davis-Bacon  Act  is  premised  on  the  principle  that  all  construction 
workers  on  federal  projects  should  be  paid  a  fair  and  decent  wage.  The  Cato 
Institute  rejects  that  premise,  at  least  so  far  as  it  applies  to  minority 
construction  workers.  The  Cato  Institute  wants  to  bring  back  vicious  wage- 
cutting  as  the  primary  basis  for  competition  for  federal  construction  contracts, 
and  apparently  has  no  qualms  about  also  bringing  back  widespread 
exploitation  of  and  substandard  conditions  for  workers  on  such  projects. 
There  can  be  little  doubt  that  minorities  would  be  among  the  chief  victims  of 
such  exploitation. 

Thus,  the  only  opportunity  that  the  Cato  Institute  wants  to  open  up  for 
minority  construction  workers  is  the  'opportunity'  to  be  paid  substandard  and 
inequitable  wages  and  benefits  by  unscrupulous  contractors.  As  leading 
minority  group  representatives  have  indicated  through  their  support  of  Davis- 
Bacon,  minorities  are  not  interested  in  pursuing  that  kind  of  'opportunity.' 
And,  regardless  of  what  the  rvory-tower  ideologues  of  the  Cato  institute 
obviously  think  of  them,  minority  construction  workers  deserve  better  than  that. 
They  deserve  fair  and  living  wages,  an  adequate  level  of  benefits,  jobs  that 
provide  them  with  training  and  genuine  opponunity  for  advancement,  and  jobs 
that  accord  them  equal  status  with  other  construction  workers  -  in  other  words, 
they  deserve  all  of  the  things  that  the  Davis-Bacon  Act  provides  and  makes 
possible. 
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[Whereupon,  at  12:32  p.m.,  the  committee  was  adjourned.] 
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